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TWO CENTURIES OF THE WISCONSIN IDEA 
Witzey RUTLEDGE 


The essence of the Wisconsin idea has been looking forward, not 
backward, in the art of democratic living. For this quality Wis- 
consin has been pre-eminent. So has the University. Each has 
nurtured the other in this tradition, now for a century. In each 
men have not been afraid to find or face new facts, or to devise 
means for making adjustments to them democratically. Often this 
has been done long in advance of other states and of the nation 
itself. And seldom has there been departure from the basic demo- 
cratic conception that government rightfully is derived from the 
consent of the governed, not from their rulers; that it of right 
must be both by and of the people and for them. 


Moreover, in expanding democratic rights, the state and the 
university have preserved them. For nowhere have dissentients 
been more free to express opinion, whether to oppose or to advo- 
cate change. Indeed they have been more free perhaps than else- 
where to advocate change, a matter not always as easy or safe 


as to oppose it even when change is long overdue. This fearlessness, 
this unwillingness to be afraid of change merely because it is 
change, this candor in looking at evolving life and making adjust- 
ments to the evolution regardless of labels representative of the 
status quo point of view, have created a truly Jeffersonian com- 
munity. And by doing so they have established one as stable as 
any to be found. Wisconsin has demonstrated that progressive 
government is not unstable government, is indeed the most stable 
form of government. 


This achievement Wisconsin and the University have in common 
to celebrate upon their centennial anniversary. Thus far we may 
look backward to 1848. That year, like 1948, was one of unrest, 
uncertainty, disturbance and revolution. It turned out to be one 
of great reaction. In Europe the cause of democracy was set far 
back. But the pendulum of history seldom swings all the way in 
one direction. Reaction itself causes swinging of the pendulum 
toward the other end of the arc. It may not be too much to say 
that we owe Wisconsin, her university, her institutions and her 
progressive democracy largely to that setback of 1848 in Europe. 
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Who can say these would be what they have become but for the 
influx of that time of men and women unbent and driven out by 
the prevailing tyranny? Who can say either what tribulations have 
been brought by their loss to the nations which drove them out, 
and to the world, through the hundred years which have followed? 
At all events, what Europe lost in liberty by their expulsion or 
departure we gained. That fact is warning to us now that the nation 
cannot safely deny the basic freedom to its dissentient citizens. 


More in keeping with the Wisconsin spirit, after this glance at 
the past, is looking ahead to the future. What of Wisconsin and 
the University in 2048? No one can answer that question with 
certainty. None in 1848 could answer it thus for 1948. Now as then 
there are vast uncertainties, even vaster ones. Nor is there any 
longer the same escape for individuals, the same opportunity to go 
elsewhere on the globe and start a backfire against encroaching 
tyranny. But this does not mean that Wisconsin’s first century has 
brought an end or an approaching one to the Wisconsin idea. It 
has merely brought that idea and its opposite into clearer, if para- 
doxically also broader, focus. 


There is escape. But it is one by and large for men where they 
are, not by shifting them from one place to another on the earth. 
If men generally had applied the Wisconsin idea, politically and 
educationally, throughout the world during the last hundred years, 
or if they had progressively expanded its application as was hoped 
in 1848 would be done and as Wisconsin has done, the world 
. would not be today in its prevailing unrest, uncertainty and distress. 
It is precisely because that idea has been rejected so widely that 
the present perils exist and persist. If men continue to deny the 
Wisconsin idea, the constant and progressive application of demo- 
cratic principles to changing conditions, those perils will continue 
to persist, and there can be no real stability or security for Wis- 
consin or for any other state or people. 


I believe in democracy, in progressive and expanding democracy. 
I have faith that it is both better and stronger than any other type 
or form of social or political institution. To this faith I hold because 
no other can give to man’s aspiring spirit the sense of freedom 
essential for its satisfaction and because any other with time can 
only breed within his soul rebellion. 


The task of the next hundred years is to do what we have failed 
to do in the last hundred years. It is not one to be done by force, 
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except to ward off assaults by force upon democratic nations and 
institutions wherever and whenever that may be necessary. It is 
not one to be done by ramming democracy down other peoples’ 
throats, for democracy cannot be so crammed down. It is a thing 
of the heart and the free spirit incapable of forceful inculcation. : 
The task is one to be done in the Wisconsin tradition, by constantly 
and progressively improving and perfecting democratic ways of 
living and institutions to secure them, so that their very excellence 
will command the admiration, the desire and the eventual accept- 
ance of other men by their own accord. The second century of the 
Wisconsin idea should be far greater than the first. 


al 








STATE SPENDING FOR VETERANS’ HOUSING 


Haroip ROBINSON AND JOHN I. RoBINSON 


The war in Europe is over, but the fight for housing is still under 
way. In some states, such as Connecticut, Massachusetts, New 
Hampshire and New York, there has been a real victory. In other 
states, such as California and Wisconsin, the fight has just begun. 


“History repeats itself” is as true of housing and veterans’ hous- 
ing, in particular, as anything else. At the end of every war, from 
the Revolutionary War to the latest World War, there has been 
some governmental activity directed toward what may be called, 
“housing the veteran.”! In the case of the earlier wars, that sym- 
pathy for the veteran took the form of land grants and homestead 
loans. Housing was incidental—a bonus, the primary objective. This 
war has seen the greatest mass gesture at providing housing itself 
for the veteran. 


Prior To 1946 


Until 1946, state action, with a few desultory exceptions, was 
limited to permissive legislation without financial aid. In the war 
years, 1918-1920, the federal government itself built and operated 
housing projects.? The states took cognizance of the then housing 
shortage by the passage of rent control laws only.’ In the depression 
years, beginning with 1932, federal aid to limited dividend hous- 
ing corporations and direct federal construction of quasi-low rent 
housing and slum clearance projects, constituted the only housing 
with public funds.* The later United States Housing Act of 1937, 





*State VETERANS Laws, ComMITTEE ON Pensions, House oF REPRE- 
SENTATIVES, House Committee Print No 8 (1945); Powe.it, TATTERED 
BANNERS. 

* Robinson, Some Problems Confronting The Public Works Emergency Hous- 
ing Corporation, 19 Corn. L. Q. 548 (1934) ; Robinson, Public Housing In 
Massachusetts, XVIII B. U. L. Rev. 83 (1938); Keyserling, Lecat Aspects 
or Pusiic Housinc, Nationa, Resources ComMMITTEE (1939). 

* Note 30, Yare L. J. 820 (1930). 

“Robinson and Robinson, The Massachusetts Housing Picture, 1911-1947, 
Boston Bar Butuetin (1948). 
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with its decentralized program of federal financial aid to local 
housing authorities for low-rent housing and slum clearance pro- 
jects, involved the enactment of state legislation in forty (40) 
states but no expenditure of state or municipal funds.5 The war 
years of 1941-1946 again involved direct federal expenditure. Not 
until 1946 was state or municipal money actually made available 
for housing. 


TEMPORARY HousING 


Toward the end of World War II, the states which had come 
to look to the federal government for all war activity, again turned 
to the federal government, this time for relief of their mounting 
housing shortages. While the need for housing existed among all 
citizens, it was politically expedient, and presumably politically 
wise, to legislate in terms of housing the veterans, to grant prefer- 
ences in the use of material for veterans’ housing, and to provide, 
when a comprehensive housing program was delayed, temporary 
housing for veterans. This, therefore, was the pattern that was 
followed.® 


Since that was the less expensive alternative—to them, the states 
continued to look upon veterans’ housing as part of the aftermath 
of the war and as a national war expense. Congress, perforce, had 
to take the initiative. It was too lobby-ridden to take the forth- 
right stand of enacting the Taft-Ellender-Wagner Bill. Instead, it 
provided for inadequate controls, for the continuance of poorly 
enforced and unpopular existing controls, and for priorities. Rather 
than provide funds or credit for permanent housing within the 
reach of the average or low-income veteran, it took the easier and 
less courageous step of throwing money dows the proverbial rat 
hole. At the end of 1945, Congress appropriated some $191,900,000, 





at? ‘ 

This was also the period in which the federal government, througls the 
Home Owners Loan Corporation, the Federal Housing Administration and 
the Federal Home Loan Bank Board, used public credit to aid individual home 
owners and mortgage banks and to stimulate private building. Actually this, 
too, was public housing. 

*50 Stat. 888; Robinson, The Record Has Been Very Good, NPHC Jour- 
NAL (Nov. 1947) ; Report or COMMITTEE ON LAw oF HousiING, MUNICIPAL 
Law Section, ABA (1941); Mitier, Pustic Housine anp Its FINANCING, 
MunicipaL Law Section, ABA (1947). \ 

*A Decape or Housine, NHA (1946). 

All but Iowa, Kansas, Maine, ind a Dakota, Oklahoma, South Dakota, 
Utah and Wyoming now have housing authority laws. Of these, Maine has a 
housing authority law of limited duration authorizing local management of 
federally-owned war housing projects. 


wf 
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which later was increased to approximately $470,000,000. This 
money was used to move, re-erect and convert army and navy 
barracks and quonset huts into temporary dwellings.’ 


This temporary housing merely put a negligible dent in the total 
veteran need. It provided housing which, while termed tempor- 
ary, will constitute a permanent substandard problem for some 
time to come. It did not even solve the immediate, let alone, the 
long-range need. 


In order to participate in the federal program in 1946, state 
legislation making state or municipal funds available, was neces- 
sary. This opened the door to local consideration of the desperate 
housing need and helped familiarize the public with the crisis 
and reconcile it to the expenditure of public, non-federal funds. 
Because of the fact that the 1946 program was temporary housing 
and, therefore, did not carry the stigma of socialized housing, it 
received favorable reception locally and had the ironic effect of 
leading the way to state action. As a result, the states’ rights 
advocates and real estate lobbies found they had supported a 
boomerang. 


THE PRECEDENT 


The shift of emphasis of expenditure of public funds from the 
federal government to the states is not, however, wholly without 
precedent. Long before the federal government embarked upon a 
public housing program in 1932, some of the states attempted to 
solve their own housing problems. 


As far back as 1911, the Massachusetts’ legislature seriously con- 
sidered legislation to authorize the expenditure of state funds for 
the construction of homes for sale at cost to “laborers, mechanics 
and small wage earners” in order to relieve the congestion of 
population.’ Only an adverse opinion of the Supreme Judicial Court 
barred passage and actual construction.® Not to be stopped by a 
court decision, the people of Massachusetts in 1915 and 1917, 
adopted two constitutional amendments which permit both the 
cities and towns, and the state, to spend public funds for housing.'° 





*TirLe V, Pus. Law 87-89, 59 Stat. 260, 42 USCA § 1571 et seq. 

* Public Housing In Massachusetts, supra note 2; Robinson and Altman, 
Equivalent Elimination in Public Housing Projects, 22 B. U. L. Rev. 375 
(1942). 

‘Opinion of the Justices, 211 Mass. 624, 98 N. E. 611 (1912). 

* MASSACHUSETTS CONSTITUTION, ARTICLES OF AMENDMENT 43 AND 47. 








- 
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Indeed, in 1920 some twenty houses were actually constructed with 
state money. 


Similarly, housing legislation on the part of North Dakota in 1919 
resulted in the famous case of Green v. Frazier!! which reached 
the United States Supreme and ended in the ruling that where a 
state court has found that housing is a public purpose for which 
state funds may be expended, the United States Supreme Court 
will not find to the contrary. In California, as early as 1928, a Court 
of Appeals held municipal housing to be a municipal public pur- 
pose, although in 1922, the California Supreme Court had ruled 
that state monies could not be used to buy houses for resale to 
veterans of World War I.!2 Moreover, while no local or state monies 
were actually spent, most housing authority laws authorized appro- 
priations for initial administrative expenses and some permitted 
local assistance to federally aided projects by way of loan or 


grant.!* 
Forms OF STATE LEGISLATION 


Housing legislation, in many instances designed merely to create 
the impression of providing veterans’ housing without actual hous- 
ing, has taken many forms. In some cases it has meant capital 
grants by the State or by the City in terms of cash, sale of land 
at nominal values or the preparation of sites and the installation 
of utilities without cost to the individual veteran or to the builder 
constructing housing for veterans. In other cases it has taken the 
form of annual subsidies, of tax exemption, tax abatement, or 
removal of zoning restrictions or building code limitations. In too 
many instances it has meant practically no assistance despite the 
legislative optimism. In some states it has meant the use of public 
monies for veterans who can well afford to purchase or rent their 
own homes. In still others, it has meant a temporary relief for the 
veteran who cannot buy or rent at today’s prices, but without the 





920) N.D. 395, 176 N.W. 11 (1920), aff'd 253 U.S. 233, 40 Sup. Ct. 499 
(1920). 
* Willmon v. Powell, 91 Cal. App. 1, 266 Pac. 1029 (1928); see Veterans’ 
Welfare Board. Jordan, 189 Cal. 124, 208 Pac. 284 (1922) ; Taylor, Califor- 
nia Low Rent Housing Legislation, XI So. Cauir. L. Rev. 444 (1938). In the 
recent 1948 elections an initiative was defeated which would have provided 
$25,000,000 annually for subsidies and a $100,000,000 revolving loan fund. 
* A typical provision reads as follows: “For the purpose of defraying the 
initial costs and annual administrative expenses of a housing authority autho- 
rized to be organized therein, including the expense of preparing plans, mak- 
ing surveys and the like. . . .” 
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controls that are necessary to retain occupancy or ownership in the 
veteran most in need." 


Nevertheless, while many states have, in recent years, enacted 
legislation of one sort or another, dealing with the veterans’ hous- 
ing problem, comparatively few have provided any substantial 
state monies, particularly money for permanent housing. 


The types of veteran housing legislation may be classified as 
follows: Legislation authorizing cities and towns or communities 
to proceed with housing for veterans but making no provision for 
funds;'® legislation providing that cities and towns may spend their 
own monies for temporary housing;?® legislation providing for 
state funds to be used for temporary housing;'? and, legislation 
authorizing use of state or local monies for some form of permanent 


housing.'® 


Actually, the number of states that have provided real financial 
assistance are a mere handful: Connecticut, Massachusetts, New 
Hampshire, New York; and to a lesser degree, California, Illinois, 
Ohio and New Jersey. 


In 1948, California authorized the Veterans’ Welfare Board, 
which had been established back in 1921, to spend $2,000,000 in 
the purchase of homes and farms for resale to veterans.’® In 1945 
and 1946 there was added to this amount the authorization to 
create a debt of $100,000,000 for farm and home aid for veterans. 
Notwithstanding this sizeable authorization, a report of a Joint 





* NAHO Pusuication No. N251 (March 1948). 

* E.g., Colorado, S.B. 327, approved May 5, 1947; Iowa, Chap. 408, Laws 
of 1947; Minnesota, Chap. 487, Laws of 1947; Pennsylvania, Chap. 549, Laws 
of 1947. 

* E.g., Arkansas, Chap. 250, Acts of 1947; Massachusetts, Chap. 372, Acts 
of 1946, as amended by Chap. 479, Acts of 1947, and Chaps. 245, 451 and 
613, Acts of 1948; New York, Chap. 808, Laws of 1939, as amended ; South 
Carolina, Act 664, Acts of 1946; South Dakota, S. B. 64, 1947. 

* E.g., Arizona, Chap. 29, Sec. Sp. Sess., 1947; California, Chap. 29, First 
Sp. Sess., 1946; Connecticut, Pub. No. 3, Sp. Sess., Laws of 1946, as amended; 
Publ. No. 9, Sp. Sess. Laws of 1946; Illinois, Senate Bill 548, Laws of 1947; 
Massachusetts, see Note 14 supra; New Jersey, Chaps. 323 and 324, Laws of 
og New York, Chap. 808, Laws of 1939, as amended; Ohio, Act. No. 234, 
1946. 

* E.g., California, Farm & House Purchase Act, Military & Veterans Code 
1921, 3800 et a3 Georgia, Chap. 202, Laws of 1945; Illinois, Senate Bill 
548, Laws of 1947; Kentucky, Chap. 134, Laws of 1946; Mississippi, Chap. 


221, Laws of 1946; New Hampshire, Chap. 286, Laws of 1947; New Fersey, 
Chaps. 323 and 324, Laws of 1946; Texas, General & Special Laws, 1945; 
Virginia, Chap. 168, Laws of 1946. 

Chap. 29, Sec. Sp. Sess., 1947. 








ee 
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Senate Assembly Committee on the housing problem in 1947 found 

the following:”° 
Because of this fact (that two out of three veterans wish to 
rent, not buy) the California Veterans’ Farm and Home Pur- 
chase Act has been of limited assistance to the average vet- 
eran. Furthermore, at this time the usefulness of this Act for 
veterans who wish to buy homes and farms is seriously im- 
paired. The Statute is not, and was never intended to be a 
solution of the housing shortage. It helps veterans to buy 
houses but at least two out of three veterans must rent and 


not buy. 


Georgia, in 1945, provided for individual loans by the state to 
veterans to the amount of $4,000 with interest not exceeding 5% 
and to be amortized over a period, not in excess of twenty years, 
with a total program of $5,000,000.?1 Interest rate and amortization 
period indicate all too well how little help such a statute will be. 
Ohio voted $6,000,000 of state funds for temporary housing for 
veterans to be expended on a county basis.?!* In Illinois, in 1945, 
funds were appropriated by the State Legislature for grants to 
municipalities for low-rent housing and urban redevelopments, 
with authorization to the local communities to use these funds to 
provide temporary veterans’ housing.?? Actually, aid has been 
pretty much limited to Chicago. In Mississippi, the legislature 
appropriated $5,000,000 to the State Veterans’ Farm and Home 
Board to create a revolving fund to be returned to the state with 
interest within thirty years with interest at 3%, the fund to be used 
to acquire farms and homes for sale to veterans.”* Here again, there 
is no subsidy involved. 


In 1946, New Jersey appropriated $6,000,000 and authorized a 
$35,000,000 bond issue to be used for veterans’ housing payable 
out of the proceeds of alcoholic beverage taxes and pari-mutual 
taxes.*4 The $41,000,000 was to be apportioned to municipalities 
on a per capita basis and the municipalities permitted to decide 
what housing is needed, whether it should be permanent housing 
or temporary housing, choose the sites, and do all other things in- 
cidental to the preparation of the site and the utilities with the 





* Report or Joint SENATE-ASSEMBLY ON THE HousinG ProsLeM, APRIL 
9, 1947 (Page 12). 

* See Note 18, supra. 

™2 Ou10 GENERAL Cope 1078. 

™ Chap. 202, Laws of 1945. 

* Chap. 221, Laws of 1946. 

* Chaps. 323 and 324, Laws of 1946. 
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state grants for housing construction only. At the end of five years, 
the temporary units are to be removed and the permanent units 
sold. As of February 1948, when allocations were completed, some 
$36,000,000 had been distributed to 168 municipalities. In New 
York, usually regarded as the state with the largest and most ex- 
pensive program, state-aid dates from 1938 when a constitutional 
amendment was adopted. Some $435,000,000 in loans and $13,000,- 
000 in annual subsidies have been authorized. Nevertheless, all 
funds have now been committed so that the program is no longer 
an expanding one and the City of New York has been forced to 
furnish its own guarantees and subsidies.*° Veterans’ housing has 
taken the form of comparatively insignificant amounts for tempor- 
ary housing. 
LONG-RANGE STATE PROGRAMS 


The most recent and most progressive programs have been 
initiated in the three New England states of Connecticut, Massa- 
chusetts and New Hampshire.*® 


In Connecticut, in 1946, a special session of the legislature set 
up a fund of $5,000,000 with which the State was authorized to 
contribute to any city or town one-half of the expense incurred by 
that city or town in the construction of temporary housing.” One 
of the ridiculous and tragically amusing features of this Act was 
that some of the participating cities or towns set up permanent 
housing on stilts and called them temporary. In 1947, therefore, 
the legislature, going one step farther, authorized state guarantees 
to local housing authorities of their bonds and notes in an amount 
not to exceed an aggregate of $15,000,000 for the whole state, to be 
amortized over a period of thirty-five years. The Governor was 
opposed to increasing the budget, however, and no subsidies were 
authorized. Failure to provide an annual subsidy has meant that, 
aside from the low interest rates, and the non-profit features of 
the Act, rents would have to bear all amortization, interest and 
carrying charges, and operating expenses. This results in rents, 
which will be far above the reach of the low-income veterans. In 
1948, a special session of the legislature increased the $15,000,000 





* CHPC News, Vol. 6, No. 6 (1948). Some $67,000,000 was also appro- 
priated for veterans’ temporary housing and college housing. 

* Robinson, Massachusetts Program, THE AMERICAN City (1948); Robin- 
son and Robinson, New England Spends for Housing, New ENGLAND Towns- 
MAN (1947) ; Robinson, Massachusetts Has Funds, NAHO Journat (1948) ; 
Robinson, Governor Bradford’s Housing Program, Boston Reat Estate Boarp, 
Tue Reattor (1948). 

* Supp. To Gen. Stats. (1947), § 142-154. 
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to $45,000,000 but still without making any provisions for subsi- 
dies.*8 


New Hampshire, the first, after New York, to adopt a long-term 
program of State-Aided low-rent housing, in 1947, embarked upon 
a policy of state guarantees of local housing authority notes and 
bonds to the extent of $7,000,000 and annual subsidies of $225,000 
for each of forty-five years, after finding that,?® 


Housing adequate in quality and quantity is essential to the 
economic welfare of the cities and industrial towns, to the 
health and welfare of their inhabitants, and to the maintenance 
and expansion of industrial activity, upon which the welfare 
of the state depends. Despite current record employment and 
per capita income, the majority of those needing housing can- 
not purchase or rent new housing because of the high cost 
of new construction and the general inflation which has fol- 
lowed removal of price controls. 


This is a low-rent housing program with preferences, only, extended 
to veterans of World War II for four years. The New Hampshire 
legislation did not find it necessary to hide its humanitarian motives 
behind the cloak of veterans’ needs. 


The program in Massachusetts is a two-fold one. On the one 
hand, under Chapter 200 of the Acts of 1948, it provides for the 
construction of rental housing by local housing authorities whose 
notes and bonds are guaranteed by the Commonwealth and the 
receipt from the Commonwealth of an annual subsidy of 24% of 
the cost of each project over twenty-five years.*° Preference in 








* SENATE Britt IXX, Sec. Sp. Sess., 1948. 

* Chap. 286, Laws of 1947. Unfortunately, after almost two years, not a 
single project has been approved. 

Chap. 121, §§ 261 to 2611, General Laws. “In December of 1947, two 
special recess commissions of the legislature, headed respectively by Senator 
Mason Sears and Senator Philip G. Bowker, made a careful and comprehensive 
study of the problems relating to housing for veterans. The following quota- 
tions indicate what they found. 

‘It (housing) is the No. 1 problem in the Commonwealth today.’ 

‘It has been conservatively estimated families of more than 50,000 Massa- 

chusetts veterans are in desperate need of housing.’ 

‘It is also estimated approximately 350,000 new residential units in this 

Commonwealth will be necessary during the next ten years.’ 

‘Eighty per cent of the veterans in this State, requiring housing, are 

financially unable to purchase a home at present high costs of such 

dwellings. Their need—and it is this need the Commission desires to 
emphasize throughout the report—is for low-rental housing.’ 

‘Immediately after the convening of the legislature in 1948, Governor 

Robert F. Bradford, recognizing the urgency and magnitude of the sit- 

uation, sent a message to the legislature recommending immediate 

action. In an unprecedented move, the legislature, by a vote in the lower 
house of 219-0, and in the Senate by a vote of 36-0, translated these 
recommendations into two far-reaching acts,’ ” 





wv 
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tenancy is given to the low income veterans of World War II with 
a secondary preference to low income veterans of any other war. 
Occupancy is restricted exclusively to veterans. To supplement 
this program, the Commonwealth through another Act, Chapter 
372, of the Acts of 1946, as amended, has also authorized cities and 
towns to borrow on their own credit and build projects, (largely 
single family houses) for rent for five years to veterans and sale 
thereafter.*! In this program the Commonwealth absorbs one-tenth 
of the cost by contributing 2% of the cost of construction each 
year for five years. 


These two programs give to Massachusetts a well balanced plan 
for veterans’ housing. The twenty-five year rental program is a pro- 
gram of long term rental and low rents for the low-income veterans 
involving $200,000,000 of guarantees and total subsidies of $125,- 
000,000. The rental sale program having a smaller subsidy and 
a shorter amortization period, means that the moderate income 
veteran can also be housed. 


VALIDITY OF SPENDING 


Only a few court decisions have arisen out of this state legisla- 
tion. Either it has been because the legislation was regarded as of 
such a temporary nature as not to warrant attack or opposition to 
that legislation was deemed politically and socially unwise, or it 
was felt that the earlier decisions upholding low-rent housing and 
slum clearance legislation would prevail in the case of veterans’ 
housing as well. 


There is no longer any question of the validity of State legislation 
providing for low-rent housing and slum clearance. That low-rent 
housing and slum clearance is a public purpose for which public 
funds may be expended has now been decided in too many juris- 
dictions.** There should, likewise, be no question of the validity 
of spending for veterans’ housing whether it be temporary or per- 
manent. Nevertheless, a few court decisions have resulted. In Cali- 
fornia, for example, the court refused to enjoin the use of park 
property for temporary housing.** In Oregon, the use of land dedi- 





"Chap. 372, Acts of 1946, as amended by Chap. 479, Acts of 1947, and 
Chaps. 245, 451 and 613, Acts of 1948; see also Chap. 568, Acts of 1947. 
_ ™ See citation to 48 decisions, supra notes 2 and 7, Robinson, Public Housing 
in Massachusetts; Robinson and Altman, Equivalent Elimination Agreements ; 
Miller, Public Housing and its Financing, supra note 5. Foley, Low Rent Hous- 
ing and State Financing, 85 U. of Pa. L. Rev. 1 (1937). 

* Griffith v. City of Los Angeles, 178 P. 2d 793. (1947). 
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cated for a park but never so used, was also considered a proper 
use for temporary housing.** Again, in Ohio, an ordinance providing 
for temporary housing was found to be within home rule.*® There 
the issue involved was whether or not the limitation of the use of 
temporary housing to distressed veterans of World War II is un- 
reasonable or class legislation, the court ruling, 


Certainly the limitation of this use to distressed veterans of 
World War II and their families is not a limitation to an un- 
reasonable or arbitrary class. Providing them (veterans) with 
temporary housing reduces the general demand for houses 
and thus facilitates the housing of others not in the class. 
In Arizona when the question arose under a home rule charter, it 
was ruled that provision of housing for veterans is a public pur- 
pose.*¢ 


In the three states with real housing programs, the courts looked 
the problem of housing for veterans squarely in the face. In Con- 
necticut, in a taxpayers’ suit to prevent the sale of bonds of the 
City of New Haven, the Court of Appeals ruled the expenditure 
of public funds for the construction of temporary housing was not 
class legislation on the ground that prohibitions against class 
legislation do not prevent limiting benefits to a particular class 
of persons, 


provided there is some material and substantial difference 

germane to the subject and purpose of the legislation between 

those within and without the class. 
The court found no hesitation in saying that the legislature could 
properly regard the situation of veterans as substantially different 
from that of other members of the community as regards the un- 
fortunate results of an acute housing shortage. Although reference 
was made to the plight of the veterans and to the validity of a 
bonus, and despite the cases cited, it seems quite clear that the 
court would have reached the same conclusion regardless of 
whether the housing was restricted to veterans.** 


In New Hampshire, an Opinion of the Justices upheld legislation 


providing for state guarantees of local housing authority notes and 
bonds and state annual subsidies for low-rent housing even though 





“ Hyland v. City of Eugene, 173 P. 2d 464 (Oregon 1946). 

* City of Columbus v. Columbus Metropolitan Housing Authority, 67 N.E. 
2d 338 (Ohio, 1946), aff'd. 68 N.E. 2d 108 (1946). 

* City of Phoenix v. Sup. Ct. of Marisopa County, 65 Ariz. 139, 175 P. 2d 
811 (1946). 

* Franco v. City of New Haven, 133 Conn, 544, 52 Atl. 2d 866 (1947). 
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veterans were given a preference only. The court experienced no 
difficulty in finding housing to be a public purpose without resort- 
ing to patriotic grounds.** 


Three times the Massachusetts Supreme Judicial Court found 
that veterans’ housing is valid. In the first Opinion of the Justices 
in 1946, involving spending by cities and towns to supplement the 
so-called Title V re-use program of temporary housing of the fed- 
eral government, the court decided that,*® 


The dominant purpose of the expenditure of public money by 
cities and towns . . . is the recognition of the services of per- 
sons now serving in the military or naval forces of the United 
States, . . . by providing housing... . 
Believing it unnecessary to rely upon existing constitutional amend- 
ments or to take the step beyond the low rent housing and slum 
clearance cases of Allydonn Realty Company v. Holyoke Housing 
Authority and Stockus v. Boston Housing Authority,*° the Oourt 
fell back on the general welfare clause of the Massachusetts Con- 
stitution. In the succeeding Opinion in 1947,*! involving assistance 
by the Commonwealth to cities and towns building permanent 
housing, the court again relied upon “the purpose implicit in the 
bill,” i.e., that, “providing housing is the means by which the rec- 
ognition of services of persons serving in the military or naval forces 
of the United States” can be achieved. In 1948, when the Court 
had before it the $200,000,000 program of housing for low income 
veterans, it once more restricted its conclusions to veterans’ relief 
stating,*” 


The single object of serving the higher interests of the State 
through the relief of veterans and their families places this act 
on a footing different from that upon which the present hous- 
ing authority law stands. 
Such legislation, said the court, would not constitute a lending of 
the state credit to a private corporation but was to avoid, 


the disgraceful spectacle of veterans, possibly because of their 
very absence in military service, unable to obtain suitable 





* Opinion of the Justices, 53 Atl. (2d) 194 (N.H., 1947). “Housing statutes”, 
said the court, “in various forms have been enacted in many states and their 
constitutionality has been sustained with practical unanimity by the courts 
of those states.” 

(1948 inion of the Justices, 320 Mass. 773, 67 N.E. 2d 588, 165 ALR 807 

wean Mass. 288, 23 N.E. 2d 664 (1939); 304 Mass. 597, 23 N.E. 2d 333 
” Opinion of the Justices, 321 Mass. 766, 73 N.E. 2d 886 (1947). 
“Opinion of the Justices, 78 N.E. 2d 197 (Mass., 1948). 
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living accommodations in the community they have aided to 

defend, and in all those ways which have caused benefits to 

veterans within reasonable limits to be recognized as a proper 
object for the expenditure of public funds. 

Yet when the Wisconsin legislature attempted to appropriate 
funds to the Wisconsin Veterans’ Housing Authority with which 
the authority could make allotments to local housing authorities 
for the construction of veterans’ housing projects, the court ruled 
that such an appropriation would be in violation of a constitutional 
prohibition upon a state contracting debts for works of internal 
improvement.** The court flatly refused to follow the Massachusetts 
line of reasoning that the primary purpose was recognition of mili- 
tary services rendered and that there is no essential difference 
between a cash bonus and veterans’ housing. As a result, the alterna- 
tive in Wisconsin is a constitutional amendment.** 


CONSTITUTIONAL LIMITATIONS 


Wisconsin seems to have been unfortunate in having a court 
which construed the constitutional prohibition upon works of in- 
ternal improvement narrowly. In the absence of constitutional 
amendment or federal legislation, the veteran or non-veteran, of 
Wisconsin must, presumably, remain homeless until construction 
and financing costs are reduced sufficiently. 


Whether other states will follow Connecticut, Massachusetts, 
New Hampshire and New York, or will put obstacles in the way 
of using state funds to alleviate the housing shortages and follow 
the line of the Wisconsin Court, is, of course, a matter of conjec- 
ture. Courts in the past, in times of economic stress, have not 
hesitated to find ways and means of avoiding constitutional limita- 
tions on debt borrowing or on spending for public works, using the 
“special fund doctrine” or the “revenue fund doctrine” or the device 
of “authorities”.*° Those courts took into account the practicality 
of the situation, the difficulties in the way of time consuming con- 
stitutional amendments, and the existence of crises, and by judicial 
fiat enabled legislatures to carry out public purposes. 





* State ex rel Martin v. Giessel, 31 N.W. 2d 626 (Wis., 1948) ; Nore, [1948] 


Wis. L. Rev. 247. 

“Wis. L. REv., supra note 43. 

“Foley, Some Recent Developments in the Law Relating to Municipal 
Financing of Public Works, 1V Forpuam L. Rev. 13 (1935) ; Foley, Revenue 
Financing of Public Enterprises, 35 Micn. L. Rev. 1 (1936); Nehemkis and 
Williams, Municipal Improvements as Affected by Constitutional Debt Limit- 


ations, 37 Cox. L. Rev. 177 (1937). 
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Under the Resolve adopted by the Wisconsin legislature the 
state would be authorized to spend money for “the acquisition, 
improvement or construction of veterans’ housing.” It is regrettable 
that the Constiutional Amendment restricts the provision of housing 
to veterans. That limitation should have been left to the discretion 
of the legislature authorizing or appropriating funds. It overlooks 
the needs of the non-veteran and the obvious possibilities of federal 
aid on a state matching basis. Even the proffered amendment of 
the legislative Resolve providing for “preferences” to veterans 
would have been preferable. 


The enactment of a housing authority law in 1937 shows that 
Wisconsin was prepared then to accept federal funds for low-rent 
housing and slum clearance. Apparently, it is not ready to use 
state funds for public housing for the non-veteran. This is illogical 
but evident from the report of the Joint Judiciary Committees 
which states: 


After careful study and consideration of these proposals, the 
majority of the committee decided that the proposed substitute 
amendment above referred to was not acceptable because in 
the opinion of the majority, the proposal would extend the 
authorization to an unlimited extent in that it would authorize 
public housing generally if there were no veterans or their 
families who desired such housing. The majority of the com- 
mittee were further of the opinion that the language used in 
the proposed substitute amendment presents a serious ques- 
tion as to whether it would be held within the call of the 
special session. If held not to be within the call, it would be 
invalid. 
The majority of the committee favored the simple, direct and 
broad language in joint resolution No. 2, S., and in recommend- 
ing it for adoption states: 
1. That such language is intended to authorize the legisla- 
ture: 

(a) To provide not only for acquisition, improvement or 
construction of housing for veterans by the state itself, 
but also by local subdivisions of the state or by local 
housing agencies. 

(b) To appropriate state money for any or all of such pur- 

oses. 

(c) To make direct grants to veterans for housing. 

(d) To impose such conditions or terms as the legislature 
may determine. 

2. That the words “acquisition, improvement or construction’ 
are intended to mean and include the repair, maintenance 
and the right to dispose of such property. 
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3. That the words “veterans’ housing” are intended to mean 
and include housing not only for veterans themselves but 
also for their dependents or families. 

4. That the words “veterans’ housing” are intended not to be 
so restricted that the housing shall always be owned or 
occupied by veterans, but that at such time as the legisla- 
ture may prescribe such housing may be sold to or occu- 
pied by non-veterans. 

5. That such language is intended not to be so restrictive as 
to preclude the sale or rental to non-veterans if and when 
no veterans apply for the purchase or rental thereof, pro- 
viding the housing project is bona fide intended to provide 
housing accommodations for veterans or their dependents 
or families. 

The majority of the committee state that the language in joint 

resolution No. 2, S., is intended to accomplish and authorize 

all action included in the proposed substitute amendment ex- 
cept the state’s participation in housing generally. 

Assuming that the people of Wisconsin do vote a constitutional 
amendment which will authorize the state to make available money 
directly, indirectly or by way of guarantee, the legislature will 
then have before it the problem of deciding upon the best feasible 
method of putting into effect the housing legislation permitted by 
the constitutional amendment. 


It can provide capital grants to individual veterans or builders 
openly or in a hidden, indirect manner. It can provide capital 
grants to local housing authorities or other public agencies, or it 
can follow the course of action which experience has shown pro- 
vides the greatest benefit to the number most in need, i.e., annual 
subsidies and guarantees of local housing authority notes and 
bonds. This is the procedure established by the United States Hous- 
ing Act of 1937, and by the states of Connecticut, Massachusetts, 
New Hampshire and New York. This insures continuance of occu- 
pancy by those most in need and, except for the subsidy, makes 
available state credit without state appropriation.*® 





“The experience of Massachusetts has shown conclusively that lower rents 
and greater controls can be achieved by the annual subsidy method. For that 
reason, as well as the absence of municipal risk, the local communities have 
largely abandoned the rental-sale program for the longer term, rental program. 
A joint statement by the Wisconsin American Veterans’ Committee, American 
Legion, Disabled Veterans, Veterans of Foreign Wars and American Veterans, 
supports this: 

“Most veterans simply cannot afford to build new homes at present 
prices, no matter how easy the terms of payment. . . . To make adequate 
new housing available to the average married veteran, a state contribu- 
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NEED FOR FEDERAL AID 


Nevertheless, in the last analysis, state aid is only a stop-gap 
measure. The fact remains that only a very few states are able to 
furnish the requisite funds or supply the necessary credit. The fed- 
eral government with its broader tax base is the governmental 
agency best able to carry the financial load. Only through federal 
aid, too, can the less affluent states secure housing. 


In the period following the war, Congress stubbornly refused 
to act. It made available additional credits for private builders 
and speculators but, in the House of Representatives, stymied any 
form of low-rent housing and slum clearance, rural housing or 
urban redevelopment. The new Congress and the continuing 
President were elected on a platform of comprehensive housing 
legislation. This means the Taft-Ellender-Wagner Bill with its 
credits and guarantees to private enterprise and its direct assist- 
ance to local public housing authorities. If the public housing pro- 
visions of that Bill are enacted, as originally recommended by the 
79th Congress, and as passed by the Senate of the 80th Congress, 
there will undoubtedly be a cessation of state legislation authoriz- 
ing the use of municipal and state funds. 


If, however, as has been suggested, federal legislation is based 
upon federal aid with a matching of state funds, supplementary 
state assistance will still be necessary.*7 Any such federal legisla- 
tion, predicated upon state or municipal contribution, therefore, 
would militate against those states whose finances may not permit 
contributions or whose constitutions limit state aid. Dependent 
upon the language of the federal legislation it may even prevent 
participation by Wisconsin in view of the restrictions of the pro- 
posed amendment. 

One thing is certain. Until Congress does act, the states have 
no alternative but to provide their own financial assistance. The 
veterans and non-veterans cannot be left unhoused.** 








tion to the costs of housing is necessary. Payment . . . should, in general, 
not be made directly to the individual veteran, but either to local munici- 
pal housing authorities or to nonprofit veterans’ housing corporations. 
In rural areas, however, it may be necessary, where no local authority 
or nonprofit veterans’ corporation exists, to make contributions directly 
to qualified individual veterans.” Milwaukee Journal (October 26, 1948). 

“ This is the form of federal legislation suggested by the Commissioner of 
Housing of the State of New York and might have been the pattern followed 
had Governor Dewey been elected. 

“ The following program was recently suggested by the author to the Gov- 
ernor-Elect of Connecticut: 

The proposed federal housing program of low rent housing and slum clear- 
ance will reach incomes up to $2,500. The present state-aided program of 
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At all times, there is a segment of the population which requires 
public assistance if they are to have decent, safe and sanitary 
housing. At the moment, construction and financing costs and other 
rising costs of living make it impossible for even the moderate in- 
come group to secure housing without public aids. This includes 
veterans as well as non-veterans. Sporadic housing measures and 
piecemeal contributions are not the way to solve the housing 
problem. Providing for emergencies as they arise is no alternative 
to long-range planning, protective measures and the planned use 
of public funds. Such measures result in waste, bad planning, in- 
effective results and only lead to the recurrence of the same con- 
ditions. This means that a bill such as the Taft-Ellender-Wagner 
Bill is essential to a successful curbing of recurrent housing short- 
ages and the wasteful spending of public funds. A comprehensive 
federal housing bill providing credit for the income groups which 
can, with such aids, finance themselves, and public funds properly 
employed for the lower income groups is the only practical solution. 


A cold war on housing will not suffice. Overcrowding, sub- 
standard housing and absolute lack of housing breeds the very 
subversive elements that we are combating on an international 
scale. A fighting war on the housing shortage and inadequate hous- 
ing is the only answer. 





guarantees without ond subsidies can aid families with incomes up to $4,500. 
No provision is made, however, for families of the lower middle income group, 
i.e., with incomes between $2, 500 and $3,200. The following program is 
recommended : 

1. In view of the probability of federal legislation for the lowest income 
group, no provision should be made at this time for state aid for that 
group. Present state enabling legislation is adequate to permit local 
housing authorities to take advantage of such federal aid. 

2.Continue the present program of state guarantees without cash 

subsidy to local housing authorities to take care of the middle and 
upper middle income group. 

. Adopt a program of state guarantees to local housing authorities plus 
annual state cash subsidies. 

4. Provide for state loans to cooperatives. 

5. Enable insurance companies to participate in the federal yield 
insurance. 


wo 
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THE PERILS OF THE TEST CASE 


AN EPISODE IN THE History OF THE WISCONSIN SUPREME COURT 


WILLarp Hurst AND Betty R. BRowNn* 


I 


3 
This is a moral story for judges. The story is about the troubles 
of the Supreme Court of Wisconsin from 1854 to 1862 in applying 
Article VIII, Section 1 of the state constitution. That section then 
provided that “The rule of taxation shall be uniform, and taxes shall 
be levied upon such property as the legislature shall direct.” The 
moral is that lawsuits about constitutional questions are not the 
same as lawsuits about ordinary private disputes; that, to the con- 
trary, judges need here to use their powers with special care and 
under special limitations. Otherwise they run the danger of dis- 
turbing the work of government and embroiling themselves with 
the legislature and the parties, all without gain and probably with 
some loss in public respect for the courts. 


We have learned to take for granted the power of judges to rule 
statutes unconstitutional. We are apt to forget, therefore, how novel 
and how recent a creation this power is. It was novel in the gravity 
and reach of its consequences. It first developed as a substantial 
activity of American courts in the states as recently as the second 
quarter of the 19th century. Judges naturally had to take some 
time and had to feel the hard knocks of experience before learning 
that they must not only announce, but also actually apply, special 
techniques of caution in using their new and lately developed 
authority. 

From the start judges formally acknowledged that this task was 
to be approached only when necessary. They explained that they 
must give deference to the legislative judgment embodied in the 
challenged statute. They said that they would carefully limit their 








* This essay is a product of a long-range project for study of the history of the 
Wisconsin Supreme Court, made with the aid of the Wisconsin Legal History 
Fund, of which the University of Wisconsin Foundation is trustee. 
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judgment to what had to be decided in order to dispose of the 
constitutional issue. And they said that they would decide a con- 
stitutional question only if they had to.1 But power is attractive. 
It is the mature rather than the young craftsman who knows re- 
straint in using a new tool of sharp edge and unexplored possibil- 
ities. And as new men succeeded to the appealing power of office, 
the bench had to re-learn from time to time the hard lesson of wise 
self-restraint in the use of the judicial veto. 


Judges found it particularly hard to learn the lesson in the 
middle 19th century. They were having to learn it for the first 
time. They were having to learn the lesson at a time when the 
prevailing temper of mind in state appellate courts was much 
against it. Men, making one new state after another—faster than 
they could deliberately plan for—were primarily interested in “get- 
ting ahead” and not in legal institutions. The courts, therefore, had 
to take on a great burden of law-making if only because no one else 
was interested. Somebody had to spell out a great body of basic 
principles and elementary rules under those principles to run every- 
day affairs and to handle long range policy in these new states. The 
middle-19th-century state courts inherited the tradition of common- 
law judges accustomed to make law. They were regularly in session. 
They were professionally trained, in greater or less degree, to make 
law. So they very naturally stepped into a law-making role that 
the executive was yet too weak to assume and for which the legis- 
lative arm had largely discredited itself in public opinion by 
excesses of the previous generation. And judges who were making 
common law for their states on the grand scale were likely to 
transfer some of this buoyant self-confidence to their handling of 
constitutional issues. It was easier to do this because men were not 
then thinking critically about the nature of the judicial process. 
According to the philosaphy of the day, judges had no great 
powers of choice. “Law” was a relatively complete and given sys- 
tem of principles and rules, much like the Jearning of physics. All 
that was necessary to apply these principles and rules properly was 
sound logic. That judges made choices of policy, and often neces- 
sarily, was not admitted, except in an occasional aside by a more 
robust judicial law-maker such as Lemuel Shaw. Such was the 
general setting against which the Wisconsin Supreme Court under- 
took the role of vigorous creator of constitutional principle. 





* See Norton v. Rooker, 1 Pinney 195, 204 (Wis. Terr. 1842) ; Smith v. Odell, 
id., 449, 455 (Wis. Terr. 1844) ; Newcomb v. Smith, 2 Pinney 131, 139 (Wis. 
1849). 
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II 


Section I of Article VIII of the Wisconsin Constitution, as 
adopted in 1848, declared that “The rule of taxation shall be uni- 
form, and taxes shall be levied upon such property as the legislature 
shall direct.” The provision was obviously important. It was also 
ambiguous. The first reported decision to consider its meaning 
seemed to involve nothing more than a local tax battle of quite 
limited meaning.” 

Knowlton v. Board of Supervisors of Rock County came to the 
Supreme Court of Wisconsin on appeal from the Circuit Court of 
Rock County. Plaintiff sought to restrain the issue and delivery of 
tax deeds under a sale for unpaid taxes of lots owned by plaintiff 
within the city of Janesville.* Defendants demurred, and the circuit 
court overruled the demurrer. The supreme court affirmed. 


Plaintiff claimed that the taxes had been imposed in violation 
of Article VIII, Section 1. The Janesville common council had levied 
the taxes under authority of the amended act of incorporation of 
the city. As first enacted, Local Laws of 1853, Chapter 93 had pro- 
vided that the commen council 


shall annually levy a tax upon all the taxable property in said 
city subject to taxation, not exceeding one per cent, to defray 
the current expenses of the city; and also an additional tax of 
such sum as they may deem necessary for the repair and 
building of roads and bridges, and for the support of the poor. 
This charter statute did not limit the corporate boundaries of the 
city of Janesville to the land within the recorded plat of the pre- 
viously existing village of Janesville and its additions. The act also 
included within the city considerable adjacent land used for farm- 
ing. Thereafter the supreme court noted in the Knowlton opinion, 
“The owners of these farming lands, conceiving themselves too 
greatly and unequally burdened by taxation for the support of the 
new city government, applied to the legislature at the session of 
1854 for a modification of the rule of taxation” as provided in the 
1853 act.* In 1854 the legislature adopted two amendments to the 
Janesville charter. These amendments in their total effect added to 
the definition of the general taxing authority of the common council 


of Janesville the proviso: 





* The first decision under Wis. Const. Art. VIII, §1, was that in Milwaukee 
and Mississippi Railroad Co. v. Board of Supervisors of the County of Wau- 
kesha, which was not officially reported; it is discussed at a later point in this 
essay. See Reporter’s Note, 9 Wis. 431 (1859). 

*9 Wis. 410 (1859). 

*Id. 415. 
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that in no case shall the real and personal property within the 
territorial limits of said city and not included within the terri- 
torial limits of the recorded plat of the village of Janesville, 
or of any additions to said village, which may be used, occupied 
or reserved for agricultural or horticultural purposes, be subject 
to an annual tax to defray the current expenses of said city 
exceeding one half of one per cent., nor for the repair and 
building of roads and bridges and the support of the poor, 
more than one half as much on each dollar's valuation shall 
be levied for such purposes on the property within such re- 
corded plats; nor shall the same be subject to any tax for an 
of the purposes mentioned in § 3 of chap. 5, of the act of which 
this is amendatory; nor shall the said farming or gardening 
lands be subject to any tax other than before mentioned for 
any city purpose whatever.® 
Plaintiff complained that, acting under the amended act of incor- 
poration, the city clerk had made out the tax roll for 1854 so as 
to levy taxes upon all real and personal property which he found 
within the recorded plat of the village of Janesville and its addi- 
tions, including plaintiff's lots, at the rate of one per cent of the 
assessed value; while laying taxes for the same purpose at only one- 
half that rate upon all such property within the limits of the city, 
but outside the village plat and its additions. 

The Supreme Court found that the complaint raised “several 
questions” about the procedure by which the city clerk had assessed 
plaintiff's lots. It found, too, that the complaint raised an issue 
whether the city clerk had properly treated as an addition to the 
village the area within which these lots were located. These pro- 
cedural problems faced the Court at the threshold of the case. 
But the Supreme Court said that “under the view we have taken 
of the case, it will not become necessary for us to consider” them.® 
“By far the most important question involved in the case,” said the 
Court, was the claim that the tax provisions of the Janesville city 
charter violated Article VIII, Section 1. And the Court noted that 
“It was to this point that arguments of counsel were mostly direct- 
ed.” It then cryptically observed that “for reasons existing outside 
of the present controversy, we were earnestly solicited by both 
sides to determine the case upon” the issue under Article VIII, 
Section 1. The Court concluded that, “In view of these reasons, 
and because the question is fairly raised, we feel disposed to yield 
to the wishes of counsel, and shall therefore make it the only point 
of investigation.”” 





* Local Laws 1854, c. 179, 286. 
°9 Wis. 410, 416 (1859). 
"Id. 417. 
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The Supreme Court held the taxes on plaintiff's lots to be void. 
The judges were divided, 2-1. Dixon, C. J., and Paine, J., were the 
majority; Cole, J., dissented. The majority held that the statutory 
provisions in issue violated Article VIII, Section 1. Perhaps the 
constitution allowed the legislature to grant total exemption to such 
classes of property within the taxing jurisdiction as the legislature 
might provide. But, the majority judges held, if the legislators laid 
any taxes upon all real property (and inferentially all other prop- 
erty), within a tax jurisdiction, they must tax it all alike. Dixon 
and Paine apparently did not think that the uniformity clause of 
the constitution could be taken to set simply a standard of reason- 
able equality of treatment under which the legislators might make 
reasonable classification of things taxed. The majority opinion re- 
peatedly implied, to the contrary, that the legislature could not 
classify at all in tax legislation, except as the second phrase of 
Article VIII, Section 1 might permit the grant of total exemptions. 
In the mind of the majority, the constitution meant that “the 
course or mode of proceeding in levying or laying taxes shall be 
uniform; it shall in all cases be alike.”® 


The valuation must be uniform, the rate must be uniform. 
Thus uniformity in such a proceeding becomes equality; and 
there can be no uniform rule which is not at the same time 
an equal rule, operating alike upon all the taxable property 
throughout the territorial limits of the state, municipality or 
local subdivision of the government, within and for which 
the tax is to be raised.° 


In the majority opinion, Dixon, C. J., plainly denied that the 
legislature had any power to classify taxed subject matter when 
he rejected the argument that Article VIII, Section 1 was satisfied 
as long as there was equal treatment of all property within classes 
which a statute fixed: 


The answer to this argument is, that it creates different rules 
[sic] of taxation to the number of which there is no limit, 
except that fixed by legislative discretion, whilst the consti- 
tution establishes but one fixed, unbending, uniform rule upon 
the subject. 


Otherwise, the legislature could classify property for taxation 
by its character, use or description, or as in the present case, 


by its location, and thus the rules of taxation may be multiplied 
to an extent equal in number to the different kinds, uses, 





* Id. 420. 
° Id. 421. 
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descriptions and locations of real and personal property. We 
do not see why the system may not be carried further and the 
classification be made by the character, trade, profession or 
business of the owners.!° 


So interpreted, the uniformity clause would protect against favor 
to individuals but not against favor to groups. But the Chief Justice 
thought that this would be to permit the very mischief which the 
constitution sought to prevent: 


Single individuals have seldom acquired such an influence over 
the legislative mind as to secure to themselves the advantages 
arising from such legislation. There was little danger to be 
apprehended from that source; but the combined influence 
and efforts of corporations and classes had. Such evils had been 
sorely felt in many of the older states; it was against them and 
all other unjust discriminations, that the people intended to 


provide.! 


This was a mechanically rigid interpretation of the uniformity 
clause. Its rigidity was underlined by the court’s disregard of the 
very obvious issues which the court would have had to face if it 
had interpreted the clause to set up a standard permitting reason- 
able classification if classification were at all permissible. The 
statute justified itself prima facie, on mere reading. For it made a 
condition of applying the lower tax rate that the lands “be used, 
occupied or reserved for agricultural or horticultural purposes.” 
The majority judges recognized that the tax power was necessary 
to the existence of government. They conceded, therefore, that it 
was a power which had peculiar breadth and importance. Their 
concession implied that in the absence of specific constitutional 
limitation’* the tax power had a range as broad as the public need. 
If there were room to raise any presumption in favor of the reason- 
ableness of the legislature’s classification, plainly there was basis 
here for such a presumption. At least so long as the taxpayer had 
not showed the contrary, judges could not say that the legislature 
might not fairly distinguish for taxation between land put to city 
use and land put to country use. The legislators might reasonably 
think that farming land within the city limits got less benefits from 
city government, or at any rate had less means with which to pay 
for benefits received, than land put to more citified uses." 





* Bd. 422. 
4 Id. 423. 
* Id. 419. 


“The majority opinion further indicates the irrelevance in its view of any 
consideration of reasonable justification for the classification when it observes 
that “It may be as was claimed by counsel that the legislature acted unwisely 
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But if on its face the statute seemed so to give its own reason, 
so did it on its face seem to nullify that reason. It gave the lower 
rate only to such farming land as was outside the plat of the 
original village of Janesville and its additions. It taxed farming 
land within the village and additions at the full rate. What finally 
fixed the tax rate thus was the political location of the property. 
Such a standard did not so openly suggest its own reason. Yet, 
the majority judges did not declare the statute unconstitutional 
on this plausible argument that it set up a classification arbitrary 
on its face. To the contrary, they spoke about classification of things 
taxed according to “location” as being no more nor less objection- 
able than classification by the use to which the things were put, or 
any other test."* 


Comparison of the majority and dissenting opinions at this point 
helps to throw light upon the kind of thinking behind the majority's 
rigid refusal to permit Article VIII, Section 1 to set up a standard 
of reasonableness. The majority saw that constitutional provision 
as presenting a simple choice: either the legislature could make no 
classifications at all, or it must be allowed to classify at its own 
unchecked discretion, however whimsically exercised. To Dixon, 
C. J., the county’s argument meant “that, for the purposes of taxa- 
tion, the legislature has the right arbitrarily to divide up and 
classify the property of the citizens.”"* It is revealing of the pre- 





or perhaps unjustly in including within the territorial limits of the city so 
much farming or agricultural land, but that is not a matter for judicial cor- 
rection. Neither is it a matter for them to correct by discrimination in taxation, 
when the constitution has declared that there shall be no discrimination. The 
remedy lies in a repeal or an amendment of the charter.” Id. 421. 

“Compare the passage cited note 10, supra. Of course, if the presumption 
of constitutionality were really to be applied in its full theoretical force, it 
might still be suggested that the legislature might reasonably believe that 
agricultural land within the older more settled portion of the city would be of 
higher value because of the advantages of its more urban surroundings, and 
hence fairly taxable as urban property. But, like Cole, J., (see id. 426), most 
judges willing to apply a presumption in favor of the statute would probably 
hold that there was sufficient on the face of the act here at least to shift, to 
the proponent of the act, the burden of bringing forward some evidence beyond 
the statute to justify its classification. Here the proponent had demurred to 
the complaint of the person attacking the statute, and had thus elected to cut 
off opportunity for introducing evidence regarding the constitutional issue, other 
than such as might be available through judicial notice. Neither the majority 
nor the dissenting opinion shows any consciousness, however, of the possible 
significance of the proponent’s demurrer to the appraisal of the parties’ relative 
burdens on the constitutional issue. This is of course entirely natural, consider- 
ing the date of the case and the either-or simplicity of the doctrines foliowed 
in both opinions. 

* Id. 421. Compare majority opinion at p.422. If the present classification 
is allowed Dixon sees no basis for distinguishing between the most obviously 
arbitrary distinctions (“. . . or they can classify by the description, such as odd 
numbered lots and blocks, or even numbered ones, or odd and even numbered 
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vailing legal thought of the time that the dissenting judge shared 
the majority's view of the possible alternatives open. Though Jus- 
tice Cole in practical effect saw the possibility that the uniformity 
clause might be construed to involve a test of reasonableness, yet, 
when he came to set out his reasoning, he joined the majority in 
unduly simplifying the issue of legislative power to be one of un- 
checked discretion or no discretion at all. Cole thought that legis- 
lators might justify a separate provision for taxing farm land within 
the limits of municipal corporations since such lands “are not 
wanted for the purpose of building, or to accommodate the traffic 
and business of the corporation.”'* This was in effect to apply the 
standard of reasonableness. But even Justice Cole did not, or 
would not, let himself see plainly that his analysis led toward the 
application of a test of reasonableness of the legislature's classifi- 
cation. In his own final statement, the legislature was accorded 
the full measure of unchecked choice which the majority had 
claimed was the only alternative to their interpretation of the 
uniformity clause: 


The constitution says that the legislature shall prescribe the 
property upon which taxes shall be levied, but does not restrain 
the discretion of the legislature in prescribing what property 
shall be subject to taxation. It only requires that the rule shall 
be uniform. The section consists of two clauses which operate 
upon and control each other. The legislature designates the 
kind, class or description of property upon which the taxes 
are to be levied, under the latter clause; and then the first 
clause of the section prescribes that the tax shall be laid upon 
the property so designated, by a uniform rule. . . If the 
object and scope of the section were to produce — in 
taxation, the legislature should have been restrained from 
exercising any discretion in prescribing upon what property 
taxes should be laid.!” 
In view of its dubious distinction between farming land within and 
outside the Janesville village plat and additions, Cole saw that it 
was hard to justify the statute before him. The legislature might 
fairly treat farming lands separately, he indicated, 





sections.” ) and those which clearly might offer justification (as classification 
according to the use of property). This argument might be explained as 
logical enough if Dixon were holding the instant statute’s classification invalid 
because unreasonable; but, as has been noted in the text (see note 9, supra), his 
ultimate basis for so holding is the simple fact that the present statute, having 


prescribed the taxation of “‘a specific . . . kind of property”, has failed to pro- 
vide for its uniform taxation. Id. 424. 
* Id. 426. 


*" Id, 431. It should be recalled that Cole, J., had been a member of the con- 
stitutional convention of 1848. 
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but the same rule of taxation should be applied to them 
throughout the limits of the corporation. And when this is 
done, I think the rule of uniformity in taxation prescribed by 
the constitution is attained. The same class of property is 
subject to the same rule of taxation throughout the corporate 


limits.18 

Cole was claiming that he was making the legislature meet only 
the limited check of treating alike all taxpayers within a given class. 
Actually he was reviewing the legislature’s finding that the lands 
within and those outside the village plat and additions differed 
enough to be put into different classes. But this he did not see, or 
at least did not admit. More basic than their points of difference, 
the majority and dissenting opinions were alike in being unable 
or unwilling to shoulder openly the duty of discretionary judgment 
which wise use of the power of judicial review implied. 


The majority thought that the uniformity clause rested on “the 
theory of our government . . . that socially and politically all are 
equal, and that special or exclusive, social or politica! privileges 
or immunities cannot be granted, and ought not to be enjoyed.” 
This undoubtedly does express the general temper of the constitu- 
tion-makers, so far as the scant evidence shows.*° But the proposi- 
tion is wholly consistent with power in the legislature to make 
reasonable classifications, and in the court, to enforce the constitu- 
tion by finding whether such reason might fairly be thought to 
exist. in fact, it is hard to see how judges could enforce “equality” 
without looking at the facts as to the persons involved, nor how 
they could hold a privilege to be “special” without looking at the 





* Id. 426. Cole’s opinion is confusing when one compares its categorical an- 
nouncement that the circuit court order should be reversed (id. 425) with its 
reasoning on the point of lack of uniform application of the tax statute within 
the class (id. 426). Logically, it would seem that Mr. Justice Cole, instead of 
dissenting, should have concurred in the result on a ground different from that 
taken by the majority. He says nothing to resolve the difficulty. If he did not 
simply make a mistake he may have meant to imply that plaintiff, who did 
not claim to be an owner of agricultural land within the village plat or its 
additions, lacked standing to object to the validity of the statute on the ground 
of discrimination against such land. This position would not, it should be 
noted, accord with later rulings of the court. These later holdings are that 
unlawful favor to one type of property within a taxing jurisdiction so upsets 
the required uniformity as to all taxed property within the jurisdiction that 
any taxpayer may object thereto. Cf. Kneeland v. City of Milwaukee, 15 Wis. 
454, 462, 464, 469 (1862). In any case the point does not affect the analysis 
of Cole’s basic approach to the construction of the uniformity clause at this 
time. Subsequently, as will be seen, he indicated that he might interpret the 
— less rigidly to set up in effect a standard of reasonableness. See note 55, 
infra. 

* Id. 419. 

* See Quaire, THe ATTAINMENT oF STATEHOOD, pp. 402-404 (1928). 
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facts which might show that its recipient was so differently situated 
from others as to merit particular treatment. 


The uniformity clause was first put before the 1848 convention 
in words taken from the unsuccessful draft of 1846. The draftsmen 
had so phrased it as plainly to show that they intended a standard 
of reasonableness rather than of rigidly formal likeness: “All taxes 
to be levied in this state at any time shall be as nearly equal as may 
be.”?!_ The reported debate is meagre. It preserves only two criti- 
cisms of this version of the uniformity clause. The critics did not 
attack the grant of some discretion to the legislature, but rather the 
failure, as they saw it, to put any enforcible limits on the granted 
discretion. Mr. Rountree tried unsuccessfully to amend the clause 
to say that all taxes should be by assessment of the value of the 
property taxed, except for named excises. Mr. Chase won the sub- 
stitution of “practicable” for “may be” in this first draft of the 
clause. It was after this latter change that Mr. (later Mr. Chief 
Justice) Whiton successfully moved the adoption of the uniformity 
clause in the form in which it was finally put into the constitution. 
Unfortunately, at Mr. Whiton’s request, the reporter omitted any 
remarks which he may have made in this connection.”? This record 
supports the inference that the framers intended to tighten the 
terms of the uniformity clause. But it does not seem to show that 
they had any clearcut intent to change the original willingness to 
leave some discretion to the legislature in equalizing the tax struc- 
ture. In fact, the record also suggests the contrary. For, along with 
these changes in the words of the uniformity clause, the conven- 
tion decided to leave out any list of specified exempt property. And 
it did this because members said that such a listing would cut down 
legislative discretion by supporting an inference that the framers 
had thereby implied an intent to deny the legislature power to grant 
any exemptions beyond those listed.?* There is little in all this to 
uphold the Knowlton opinion’s rigid denial of any legislative power 
to classify taxable things. 


The majority in the Knowlton case saw a general political and 
social principle of equality behind the uniformity clause. It made 
one more concrete application of this principle. Taxation was to be 
treated essentially as a bargain. The idea fitted the laissez faire 
thinking which was in the air: 





™ Id. 300, 402; cf. Quatre, op. cit. supra, note 20, p. 41. 

* The incidents of the debate are noted in QuAIFE, op.ctt.supra, note 20, pp. 
402-404. 

“Id. 404-405, 413. 
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... the burdens of supporting the government should be 

borne equally by all the individuals composing it, in propor- 

tion to the benefits conferred, . . and the taxpayer receives 

for the money exacted, a just compensation by the protection 

afforded his person and property by the proper application of 

the tax.*4 

Under this principle, presumably the legislature could not put 
into tax law a belief that it would best serve the public welfare to 
tax property according to its income yield. Nor, presumably, could 
the legislators seek the possible advantages of encouraging particu- 
lar uses of one kind of property or another by favorable tax rates. 
Nor, presumably, could they otherwise make taxes differ according 
to the jobs done by or with various taxable subject matter.”» But 
perhaps the thinking of the majority judges might be taken at least 
to leave the door open for the legislature to tax subjects differently 
according to the legislature’s findings that different subjects got 
different benefits from government. But Dixon, C. J., anticipated 
this argument. He pointed out, with specific reference to the case 
before him, that 


. as each of these municipalities or local subdivisions of 
government are created, because it is believed that the in- 
terests and welfare of all the persons embraced within its terri- 
torial limits, will be thereby mutually and equally promoted, 
it follows that the burdens or charges for its support or revenues 
should be equally borne by all; and as the rights and interests 
of all the owners of property are alike benefitted and protected 
by its operation, it also follows that when property is the 
object of taxation, it should all alike, in proportion to its 
value, contribute towards paying the expense of such benefits 
and protection.”® 
If this argument really rested on the presumed intent of the legis- 

lature, it was of course refuted by the face of the statute in ques- 
tion. For the legislators in effect had written into that act their 
belief that all property within the city limits did not benefit equally 
from the Janesville city government. If the argument rested on the 
judges’ belief that the benefits of government in fact fell equally 
on all people, the facts of community life even in the simple Wis- 
consin society of 1859 denied it. They denied it in terms of which 
the judges might take judicial notice. The general statutes showed 
that dependent persons benefited proportionately more from or- 





*9 Wis. 410, 419 (1859). 

ee whether caution born of the line of analysis thus begun in the 
Knowlton opinion may have played a part in the decision two generations later 
to Pog Ag VIII, §1 a specific authorization of an income tax. 
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ganized society than did self-sustaining members.2* To say that 
all property owners “are alike benefited” was to assert a fact. If 
plaintiff was to use this fact as the basis for upsetting a statute, he 
should at least have been required to make positive and detailed 
averment of the fact in his pleadings. No such averment appeared. 
And certainly the distribution of benefits from taxation in Janesville 
was too local a matter to be properly a subject of judicial notice. 
The majority opinion answered none of these questions. Rather, 
in effect, Dixon, C. J., admitted that his argument came from noth- 
ing more tangible than the majority's personal sense of justice: 
“These are plain and obvious propositions of equity and justice, 
sustained as we believe by the very letter and spirit of the consti- 
tution.”** Perhaps the majority meant that the constitution would 
let the legislature set up only such taxing districts as would include 
only persons or property equally benefited thereby. If so, the 
majority opinion implied a rule without express warrant in the 
constitution and without hope of practicable realization. “The idea 
of a revenue law which is equal in its operation, however beautiful 
in theory or desirable in practice, never has, and probably never 
will be realized,” observed Justice Cole in his dissent.?® 


If the court treated Article VIII, Section 1 as merely barring 
individual favors, Chief Justice Dixon argued, this would go against 
the framer’s plain intent to limit group favoritism. At first glance 
the argument is appealing. Like other state constitutions of the 
time, the 1848 Wisconsin constitution tried to curb the pressures 
that special interests brought upon government. To this end it 
limited the state debt and state-sponsored internal improvements 
and set up various procedural safeguards to bring private pressures 
upon the legislature into public view. Even the scant recorded 
debate on the uniformity clause shows some evidence that the 
framers had in mind thereby to limit group pressures for favor.*° 
Nonetheless, the Chief Justice seems to beg the question. The force 
of his argument again depends on assuming that the court has no 





* E.g., Wis.Rev.Stat. (1858) c.34 (poor), c.185 (blind), c.186 (deaf and 


dumb), c.187 (orphans). 


*9 Wis. 410, 420 (1859). 
* Id. 430. The existence of any such constitutional limitation upon the power 


of the legislature to determine the boundaries of local government units was 
in effect rejected within a year after the Knowlton case. See Weeks v. City 
of Milwaukee, 10 Wis. 242, 262-263 (1860). 

* Compare Edward G. Ryan’s linking of the debt, internal improvements, and 
tax uniformity clauses of the 1846 draft, in a letter to the Racine “Advocate”, 
Quaire, THE StruGGLE Over RatiFicaTion, 1846-1847, P.32 (1920); see 
Rountree’s comments in the 1848 convention, QuairFE, of.cit.supra, note 20, 


p. 402. 
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choice except that between no power in the legislature to classify 
for taxation or unchecked power. But if Article VIII, Section 1 
were interpreted to set a standard for reasonable use of legislative 
discretion, rather than to impose a straitjacket, the court would 
retain ample power to call to account an effort to give unjustified 
favor to a group or to an individual. And the argument for curbing 
group pressures is the less convincing because the framers left full 
discretion to the legislature in the grant of exemptions, and did so 
deliberately.*' The Chief Justice in effect acknowledged this, but 
apparently saw in the fact nothing against the rigid limit which 
he was putting upon the legislature’s choices of kinds of levy upon 
the property which it did not choose to exempt.*” 


The court never openly gave up the rigid construction that it 
had made of the uniformity clause in the Knowlton case. But it 
spoke with clear approval of that construction only in the gen- 
eration after that case.** The court showed some doubts on the 
subject even in years close to the Knowlton decision. Thus it found 
a rather backhanded constitutional sanction for exempting local 
government special assessments from the uniformity rule.** And 


“See note 23, supra. 

"9 Wis. 410, 423-424 (1859). 

* Cf. Weeks v. City of Milwaukee, 10 Wis. 242, 262 (1860) ; State ex rel. 
Attorney General v. The Winnebago Lake and Fox River Plankroad Co., 11 
Wis. 35, 39 (1860) ; State ex rel. Reedsburg Bank v. Hastings, 12 Wis. 47, 51 
(1860) ; Slauson v. City of Racine, 13 Wis. 398, 404 (1861); Miltimore v. 
Supervisors of Rock County, 15 Wis. 9 (1862); Kneeland v. City of Milwau- 
kee, 15 Wis. 454, 458, 462, 466 (1862) ; Knowlton v. Board of Supervisors of 
Rock County, id. 600 (1862) ; Hale v. City of Kenosha, 29 Wis. 599 (1872). 
See Gilman v. City of Sheboygan, 2 Black 510 (U.S.1862). Mr. Justice Mar- 
shall’s reassertion of the Knowlton formula, hereafter discussed, seems too 
formal to amount to a substantial qualification of the proposition in the text. 

* Weeks v. City of Milwaukee, 10 Wis. 242, 258, 260 (1860) ; Bond v. City 
of Kenosha, 17 Wis. 284 (1863). Cf. State ex rel. Reedsburg Bank v. Hastings, 
12 Wis. 47 (1860) (constitutional provision for public referendum on bank 
charters act held to validate tax provisions therein which otherwise would vio- 
late uniformity clause). Suggestive also of almost immediate doubts of the 
wisdom of the Knowlton decision is the extremely lenient treatment accorded 
the statute in question in Dean v. Gleason, 16 Wis. 1 (1862). The Madison 
city charter (Local Laws 1856, c. 7), as summarized by the court provided that 
lands used for farming and not divided into lots and blocks, and all out lots not 
subdivided, should be assessed “at a moderate cash value by the acre.” The 
court observed: “It is said that the legislature intended by this language that 
a different rule should be adopted in assessing the value of such lands from 
that applied to other lands which were required to be assessed at their value. 
It is difficult to resist the conviction that such was their intention, and yet it 
may be doubted whether the language used, is not too indefinite and uncertain 
to authorize a court to say that it amounts to a violation of the constitutional 
rule of uniformity.”” The words themselves, the court felt, did not convey any 
clearcut distinction from what would have been meant by the unadorned use of 
the term “value”, and probably, it thought, merely expressed the median value 
which it would be the assessor’s duty to find anyway. “I concede’’, concluded 
Mr. Justice Paine, for the court, “that it is difficult to account for the enact- 
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it liberally upheld retroactive tax levies that the legislature made 
to clean up the fiscal wreckage left in the wake of taxes upset 
under the Knowlton formula.*® In 1876 Cooley’s Taxation put its 
weighty condemnation upon the Knowlton opinion. Cooley thought 
that decision “to impose restraints on the constitutional power of 
the legislature to establish taxing districts, which can hardly be 
justified in reason, or by the decisions in analogous cases”; further, 
he regarded the kind of classification upset in the Knowlton case 
as “only an equitable apportionment of the burdens of municipal 
government between those who receive a part of its benefits only, 
and those who participate in them all.”8¢ 


The dates in this development have meaning in the light of the 
history of American constitutional doctrine. Before 1870 American 
state courts were groping for a basis on which to rest the power 
to review the reasonableness of legislation; after that time, of 
course, they had the concepts of due process and equal protection 
to answer their need. In the groping time before 1870 they tested 
the idea that “due process of law,” or “the law of the land,” amount- 
ed to the effecting of public policy by general laws; from this they 
might get limits upon “special” legislation.** Obviously they would 
have power of broad reach if they could pass upon anything so 
vaguely defined as the “reasonableness” of legislation. In the mid- 
19th century they were not yet bold enough for open claim to such 
power; thus the opinions of that time make much use of absolutely 
phrased doctrines of natural right to bolster rulings against statutes. 
These are the years, for example, in which courts defined the “po- 
lice power” in fixed categories that were applied later in the 19th 
century in a very mechanical way to limit the bounds of legislation 
for the public welfare.** If the Wisconsin court had first been 
called on to interpret the uniformity clause 20 years later than it 
in fact was, the story might have been very different. The history 
of American constitutional law suggests that in that case the court 





ment of this section at all, except upon the theory that the legislature intended 
to make some difference between these kinds of land and others. Yet I cannot 
say that the language used requires any different valuation, from that which 
the assessors ought to put upon all property under the charter.” 

* Cf. Tallman v. City of Janesville, 17 Wis. 71 (1863) (aftermath of 
Knowlton decision), and the good summary in Flanders v. Town of Merrimack, 
48 Wis. 567, 571-574 (1879). 

*® CooLtey, TAXATION 118, 119 (1876). Cf. Foster v. Pryor, 189 U. S. 325, 
334 (1903), criticizing the Knowlton decision, and following Cooley’s view- 
point in upholding a similar classification for local government taxes in a 
United States territory. 

See Corwin, The Doctrine of Due Process of Law Before the Civil War 
24 Harv.L.Rev. 366, 460, especially 478 (1911). 

* Id. 478. 
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might likely have treated Article VIII, Section 1 as in effect setting 
the standard of reasonableness involved in the idea of the equal 
protection of the laws. 


What the judges did to the uniformity clause after 1880 supports 
this theory. The mark of a practical break from the rigidity of 
the Knowlton formula was plainly seen in Justice Cassoday’s opin- 
ion for the court in Wisconsin Central Railroad Co. v. Taylor County 
in 1881.°° Doctrine was still in transition; turning away from the 
majority's interpretation in the Knowlton case, Cassoday swung to 
the other extreme, to that of Cole’s dissent, ruling that: 


. . . taxes can only be levied upon such property as the legis- 
lature shall prescribe, and then only by a uniform rule, but 
it is the ‘rule, and not the property, which the constitution 
thus requires to be ‘uniform’.*° 


In State v. The Railway Companies, in 1907, Justice Marshall 
spoke vigorously of the continued vitality of the Knowlton opinion. 
The legislature could not, consistent with Article VIII, Section 1 
classify property for taxation. But in making his argument, Mar- 
shall was driven to narrow the applicability of the Knowlton rule 
to an undefined category of taxes “directly” on property and to make 
concessions which in effect made for a test of reasonableness. Thus 
he conceded that the legislature might make a “division of property 
to be taxed directly, and so referable to section 1, article VIII, into 
classes with reference to situs and in other respects, in aid of apply- 
ing one rule to all so as to affect the different kinds of property 
with as great a degree of equality as to all as practicable”; that, 
subject to a test of reasonableness, the legislature might vary “mere 
details” affecting collection of such taxes; and that the legislature 
might provide exemptions “so long as each particular class or sub- 
class has real distinctions, reasonably specializing it as to other 
property. The discretion of the legislature in this field is so broad 
that it is not competent for the court to mark the constitutional 
limitations of it other than at the furthest one might go without 
transcending all reason.”*' The new formulae could scarcely con- 
ceal the very different and more flexible handling of the uniformity 
clause. Without any clear constitutional command or convincing 
policy argument, the Knowlton case had laid down a rule whose 
rigidity, in a way perhaps natural to so early a stage in the practical 





* 52 Wis. 37 (1881). 
“Id. 95 


“128 Wis. 449, 594, 602, 613, 655, 656 (1906). cf. Roe, ed., Selected 
Opinions of Luther S. Dixon and Edward G. Ryan 50 (1907). 
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development of judicial review, sheltered the court’s responsibility 
for choice behind the inexorable word of the constitution. The rule 
may have been natural for its time. Nonetheless it blurred issues 
and doctrine, and left a heritage which the court two generations 
later was still having difficulty in explaining and applying. The 
story shows the effects that the going ideas about law may have 
upon the way in which courts work at a given time. 


Ill 


Legal theory apart, the Knowlton case has implications for the 
use of suits on constitutional issues as means of political warfare. 
Chief Justice Dixon guardedly hinted that the case had meaning 
beyond the tax system of Janesville. The Court had been urged to 
decide the case under the uniformity clause “for reasons existing 
outside of the present controversy.” The point was underlined by 
a deliberate passing over of preliminary procedural challenges to 
the validity of the taxes in question, in order to reach the consti- 
tutional issue. This last aspect of the case in itself of course showed 
a questionable technique in the handling of constitutional issues. 
The court had often said that it would decide issues only when 
they were essential to disposing of a case. 


The Knowlton majority and dissenting opinions gave their own 
clue to what it was outside that case that gave it its importance. 
The judges made much of the unreported decision of 1855 in Mil- 
waukee and Mississippi Railroad Co. v. Board of Supervisors of the 
County of Waukesha. There the court had upheld L.1854, Ch.74, 
entitled “An act taxing railroads and plankroads.” That act made 
all railroad and plankroad companies organized and operating 
within the state “pay” to the state annually “a sum equal to” one 
per cent of their gross earnings for the year before. “. . . which 
amount of tax,” the act said, “shall take the place and be in full 
payment of all the taxes of every name and kind upon said roads, 
or other property belonging to said companies, or the stock held 
by individuals therein, and it shall not be lawful to levy or assess 
thereupon, any other or further assessment or tax for any purpose 
whatsoever. . . .” 


In the 1855 case, the railroad sought to enjoin Waukesha county 
from collecting a tax levied by it against the railroad’s property 
within the county. The railroad claimed that what it “paid” under 
the 1854 statute barred any additional taxes. The county said that 
the statute violated the uniformity clause. Edward G. Ryan for the 
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county and Finch & Lynde for the railroad argued the case with 
spirit, before Whiton, C. J., and A. D. Smith and Cole, JJ. In 1862 
Justice Paine and Mr. Ryan said that Justice Smith was the member 
of the court assigned to write an opinion in the case.*? For no 
reason ever satisfactorily explained, Justice Smith wrote no opinion. 
Mr. Ryan had his own opinion of the reason, which characteristic- 
ally he did not hesitate later to put to the court itself, that 

the reason why no opinion was ever written. . . was that, how- 

ever easy it might be to arrive at a conclusion by parol in the 


consultation room, it was found a far more difficult task to 
commit that decision to writing, subject to the criticism of the 


bar and the public.* 
Evidently under the pressure of Mr. Ryan in the weeks after the 
1855 decision, Justice Smith sent a personal note to the defeated 
but unreconciled Ryan, purporting to state the grounds of decision. 
As Reporter of the Supreme Court, Smith printed this letter as 
part of a note which he added to the Knowlton opinion.** Counsel 
and judges for the next 50 years debated the accuracy, the mean- 
ing, and the legal weight to be assigned this letter.*° Fortunately 
we need not spill more ink over these questions to deal with the 
present problem, which is to grasp the strategy and tactics in the 
bringing of the Knowlton suit and its handling by the court. For 
in any case, the Knowlton majority made it clear that the authority 





“See Paine, J., in opinion following reargument in Kneeland v. City of 
Milwauee, 15 Wis. 691, 695 (1863); brief of Edward G. Ryan for Appellant 
on reargument of the Kneeland case, p. 3. This has corroboration in the fact 
that it was to Mr. Justice Smith that Ryan addressed his inquiries regarding 
the basis of decision, in response to which the Justice wrote the letter hereafter 
noted, assigning grounds therefor. It is also corroborated by Mr. Justice Cas- 
soday’s search of the court’s records, which he reports in his opinion for the 
court in Wisconsin Central Railroad Co. v. Taylor County, 52 Wis. 37, 68 
(1881). Cassoday noted that, according to the records, the papers in the case 
were kept for nearly 15 months after announcement of the decision to allow 
Mr. Justice Smith to write an opinion. 

“Mr. Ryan asserts that the letter was written in response to his inquiry and 
sent to him, and by him later sent to Dixon, C.J. Brief for Appellant on re- 
argument of Kneeland case, note 43 supra, p.3. Paine, J., in State v. W.L.& 
F.R.P.Co., 11 Wis. 35,38 (1860), obviously speaking from information given 
by Reporter Smith, confirms that the statement of grounds of decision printed 
in the note to the report of the Knowlton opinion originated in “‘a letter written 
by one of the judges to one of the counsel in the case”. This clarified the first 
recollection of the matter as apparently stated by the reporter to Cole, J., and 
put by Cole in his Knowlton dissent (9 Wis. 410, 427-428), that “the points 
decided were written out by one of the members of the court, and, as he in- 
forms me, placed upon file with the papers in the case’, though at that time 
“It appears that the paper containing these points has been mislaid and can- 
not now be found”. 

“See the summaries by Marshall, J., in State v. Railway Companies, 128 
Wis. 449, 484 ff. (1906), and by Winslow, J., in Nunnemacher v. State, 129 
Wis. 190, 217 (1907), and in the latter’s Srory or A Great Court Ch. XVII 


(1912). 
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of the Waukesha County judgment was open to grave doubt, so 
far as it might be thought to rest on an interpretation of the uni- 
formity clause sustaining a railroad gross receipts tax in lieu of 
other taxes. For one thing, there was no official report of the 
grounds of decision in the Waukesha County case. “We are there- 
fore without any authoritative information as to the points there 
determined, or the views taken by the court; and under such cir- 
cumstances, we can hardly say that we should not consider the 
questions there involved as still open.” For another reason, “from 
the best information we have been able to obtain, wé are relieved 
from any embarrassment growing out of the doctrines which it 
was claimed by counsel were established by it; as we learn that 
it was determined by the court that no question of the exercise of 
the taxing power was involved in it.”4¢ 


A dissenter’s blunt words often light up the background of a 
majority opinion and suggest the tone of conference room discus- 
sion. Justice Cole, dissenting, had no doubt what the guarded 
terms of the Knowlton majority opinion implied: “. . . if I correctly 
apprehend the construction which the majority of the court have 
given to the provision of our constitution, the decision in the case 
of The Board of Supervisors of Waukesha vs. The M. & M. R.R. Co., 
is overruled, and the act of 1854... [is] invalid.”47 


Justice Cole was a good prophet. In 1860, in what the court noted 
to be a test case, the Attorney General sought mandamus in the 
original jurisdiction of the Supreme Court, to compel a plankroad 
company to file required data and make required payments under 
L.1854, Ch. 74, alleging that the company was two years in arrears.*® 





“9 Wis. 410, 424 (1859). The court’s reference in its second point is to the 
subsequently much disputed construction of the Waukesha County case ruling 
as resting on the determination that the 1854 act did not, despite its express 
terms to the contrary, lay a “tax”, but rather exacted a payment in considera- 
tion for an exemption from taxes, 

“Id. 429. Such was the appraisal of Cassoday, J., in his opinion for the 
court in Wisconsin Central Railroad Co. v. Taylor County, 52 Wis. 37, 69 
(1881). The analysis of Marshall, J., in State v. Railway Companies, 128 Wis. 
449, 492 ff. (1906), is limited to expounding the construction of the Wau- 
kesha County decision as resting on a determination that the 1854 act did not 
lay a “tax” within the meaning of the uniformity clause; but his analysis, 
whatever else may be held of its merits, does not touch the question of the intent 
of the court in the Knowlton case. 

“Tt has been supposed that that decision [in the Knowlton case] rendered 
questionable the validity of the statute now in force in respect of rail and 
plankroad companies; and this application has been made for the purpose of 
determining whether, in the opinion of the court, this statute is within the 
principle established in that case.” Paine, J., for the court, in State ex rel. 
Attorney General v. Winnebago Lake and Fox River Plankroad Co., 11 Wis. 
35, 37 (1860). In his first opinion for the court in Kneeland v. City of Mil- 
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As in the Knowlton case, the court showed no hesitation in grap- 
pling with the constitutional issue. In fact, its readiness to do so 
was so marked that it was to be at sharp variance with latter-day 
statements on the wisdom of avoiding such questions were not 
necessary to disposing of a case: 
It may be that it would be a sufficient reason for granting the 
motion, [to quash the writ], that sections 184-5-6 of the same 
chapter, provide other specific remedies for the collection of 
this tax. But as no such point was made, we shall not consider 
it, but will dispose of the motion upon the point presented in 
the argument.*® 
Having thus permitted counsel to shape its task, and without 
such benefit as it might have had from a full hearing in a trial 
court, the Supreme Court held that the 1854 act violated the uni- 
formity clause. To reach this result, the court applied the same 
rigid test as did the Knowlton opinion, denying the possibility of 
any classification among types of taxed subjects.°° The opinion in 
State ex rel. Attorney General vs. The Winnebago Lake and Fox 
River Plankroad Company, like the Knowlton opinion, implied the 
dubious character of its reasoning by conceding that the legislature 
had unchecked power to grant total tax exemptions despite Article 
VIII, Section 1.54 And it raised further question about its strait- 
jacket construction of the uniformity clause by conceding that the 
legislature had discretion to classify money payments required of 
citizens depending upon whether the court might decide that their 
purpose was not revenue but police: 
We have no idea that the provision of the constitution requiring 
the rule of taxation to be uniform, was designed to, or does 
impose any restriction on the police power of the legislature 
in granting licenses for anything that may in its nature be 
the subject matter of a license. But we do not think they could 
license the owners of a particular class of property to be 
exempt from the payment of full taxes on the payment of a 


less sum. That would obviously be no exercise of the police 
power, but could only be resorted to as a mere evasion of the 





waukee, 15 Wis. 454, 462 (1862), Paine, J., observed of the Plankroad case 
that it “was made up by the parties for the purpose of testing the question, 
how far the principle announced in the previous decision of Knowlton v. 
Supervisors of Rock County . . . would be applied to the validity of the law 
taxing rail and plankroads”. 

“11 Wis. 35, 38 (1860). 

Id. 40: “ ‘Uniform’ means, unvariable, resembling itself at all times, con- 
forming to one rule or mode.” (italics in original). 

™ Id. 42: “It cannot be denied that under this power of exemption, unjust 
enactments in respect to taxation might be made. But those who framed the 
constitution did not see fit to prevent such evils by depriving the legislature of 


the power.” 











- 
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constitutional rule of uniformity, and that is the. only kind of 
a license into which this act taxing rail or plankroads can by 
any possibility be construed.*? 
The opinion quite convincingly denied to the 1854 act the quality 
of a “licensing” statute: 


It is not a license to exercise the rights granted by their charters, 
for that right the charters themselves give, and this act does 
not profess to give. It grants only the right to be exempt from 
all other taxation on the payment of a specific tax of one per 
centum of their gross earnings. The legislature did not call 
this a license, but honestly called it a tax, as it is beyond all 
question.** 
The court was not unaware of possible justification for the sep- 
arate status that the 1854 act gave to rail and plankroad companies. 


But it ruled such considerations irrelevant: 


It was urged that rail and plankroads are of public importance, 
and that the public interest might be prejudiced by subjecting 
them to taxation for all purposes in the various districts 
through which they run. There may be great force in these 
suggestions. But if so, the remedy will be for the legislature 
to exempt their property, or such parts of it as they may see 
fit, leaving the balance, if any, to be taxed by the uniform rule 
by which all other property is taxed. It is not for the courts 
to furnish the remedy by swerving from the construction of 
the constitution.** 

Justice Cole, again dissenting, veered toward treating the question 

as one of the reasonableness of the classification in the light of the 





"Id. 44-45. 


® Id. 45. 
™ Ibid. Cassoday, J., concurring, in State v. Railway Companies, 128 Wis. 


449, 521 (1906) declared that the 1854 statute was “seemingly inspired by 

[the] necessity” of taxing railroads as units. The history of the taxation 
of the Milwaukee and Mississippi prior to the 1854 act suggests the reality of 
the difficulties which such a statute might alleviate. In the first year of the 
road’s operations (1851) its property was assessed by the Board of Super- 
visors of Milwaukee County after consultation with the county attorney, but 
the assessment was later stricken from the rolls, probably as an exercise of 
practical discretion and favor toward the fledgling enterprise, though osten- 
sibly because the assessments referred to real estate insufficiently described. In 
1852 that part of the road in Milwaukee County was assessed at four mills on 
th cost of its depots and grounds, a figure later estimated at about one-fourth 
of contemporary assessments against other property. In 1853 Milwaukee County 
assessed the railroad as personal rather than as real property. Trouble between 
the railroad and Waukesha County started in 1852, when the road refused to 
pay taxes because of alleged inequality in assessments in different towns of 
the county, and the right of way in two towns was therefore sold for taxes. 
SnwerR, THE TAXATION OF THE Gross REcEIPpts OF RAILWAyYs IN WISCONSIN 
pp. 3-5 (Publications, Am.Ec.Assn., 3rd Ser.,Vol.VII,No.4, 1906). Snider 
comments, “The description of the right of way as so many acres, the varia- 
tion of the assessed value in different units, the assessment one year as real, 
the next as personal property, the activity of numerous local officials were all 
undesirable elements in the taxation system”. Id. 
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approach that the majority rejected. But, Cole finally came back 
to his reliance upon an absolute interpretation of the exempting 
power, which he felt was given by the second phrase of the uni- 
formity clause.®® 


If the Plankroad decision confirmed the rigid doctrine of the 
Knowlton opinion, likewise did it confirm the internal evidence 
that the suitors and the judges had seen the Knowlton case in terms 
of a target more important than the Janesville taxes. Justice Paine 
began his opinion for the court in the Plankroad case by reciting 
the decision in Knowlton v. The Board of Supervisors of Rock 
County. And he noted that, “It has been supposed that that decision 
rendered questionable the validity of the statute now in force in 
respect to the taxation of rail and plankroad companies. . . .”5* 
Paine left no doubt what he thought was the effect of the Knowlton 
decision, disregarding the caution with which Chief Justice Dixon 
had hedged his opinion. So far as the Waukesha County decision 
was concerned, in Paine’s judgment, “If then it is held to have 
decided, that the Jaw taxing rail and plankroad companies, is a 
compliance with the constitutional requirement of a uniform rule, 
it was in this respect overruled by the case of Knowlton v. The 
Supervisors of Rock County.’ Following so close upon the heels 
of the Janesville case, this is persuasive evidence of the probable 
purpose and intended effect of that case. 


At this point one must look at the history of railroad financing in 
Wisconsin. The 1854 act relieved the railroads of all taxes and put 
in their place the payment of one per cent of the road’s annual 
gross receipts. The railroads pressed for this statute, and got it 
without apparent difficulty, at the mid-point of enthusiasm for 
railroad building in the state.** By forbidding the state to subscribe 





* 11 Wis. 35, 47-48 (1860): “Where for instance, under our present system, 
will the rolling stock of a railroad, its depot buildings, engine houses, machine 
shops, wood, etc., be assessed and taxed? ... it is but fair to assume that 
the legislature, in passing the revenue law, took into consideration the diffi- 
culties of a system which should require the property of plankroads and rail- 
roads to be assessed and taxed in the same manner as other real and personal 
property. . . .” This has the ring of 20th century analysis in terms of the 
“presumption of constitutionality.” But in the next sentence Cole expressly 
disclaimed intent to rest his decision on this argument, and turned to his con- 
struction - an absolute power of exemption. 

“54. 5 


* Id. 39; cf. note 47, supra. 

See Merk, Economic History or Wisconsin Durinc THE Civit WaR 
Decape 241 (Madison 1916) ; PHeran, THe Financiat History or Wis- 
coNsIN 192 (Bull.U.Wis. No.193, Ec. and Pol.Sci.Ser. Vol. 2, No. 2) (Madison 
1908) ; SNwER, of.cit.supra, note 54,pp.2-10. Snider’s account, the most de- 
tailed study of the background of the act, found little contemporary comment. 
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for or to lend its credit in aid of “works of internal improvement,” 
Article VIII, Section 10 of the 1848 Constitution spoke the disillusion 
over state aid to communications development that other states had 
learned. But the Farmers still needed cheap means to get their pro- 
duce to market, and their need overlapped this borrowed caution. 
The state’s pioneer railroad, the Milwaukee & Mississippi, (plaintiff 
in the much debated lawsuit of 1855), had trouble financing its 
building. Its difficulties stimulated the invention of a financial 
technique which ended in making the state supreme court a 
political storm center of the 60s. Between 1850 and 1857, in their 
confident enthusiasm over railroad construction, about 6000 Wiscon- 
sin farmers were easily persuaded to give their personal notes and 
to mortgage their farms for a total of four to five million dollars, 
to buy railroad stock. The mortgages recited that the railroads 
might sell them to secure bonds sold in eastern money markets. 
The railroads did so. 1857 brought a general financial panic that 
engulfed the railroads and ended the farmers’ expectations that the 
dividends and increased value of their stock would easily take care 
of their notes and mortgages. Easterners threatened widespread 
foreclosures. Farmers were normally suspicious of businessmen 
and bankers. This distrust was now confirmed by revelations that 
sharp practices had attended the selling of railroad stock, the 
disposing of the farm mortgages in the east at heavy discounts, 
and the wasteful and corrupt spending of money in building the 
state’s railroads. The legislature investigated in 1858. Its commit- 
tees found extreme examples of fraud in the building of the Mil- 
waukee & Superior Railroad, and of wholesale bribery of public 
officials, particularly of the governor and the legislature, by the 
LaCrosse & Milwaukee in getting a land grant in 1856.5° 





He points out that, in view of the prevailing eagerness of counties not yet 
traversed by railroads to see the beginnings of railway construction in their 
localities, the railroads’ request for relief from the expense and inconvenience 
of multifarious local tax assessments was not apt to encounter marked resistance. 
The temper of the time was indicated in Governor Barstow’s Message to the 
General Assembly of 1854, in which he saw a “duty... to foster . . . and 
to be wary of throwing impediments in the way. . .” of railroad building and 
recommended the passage of “constitutional” tax laws to further that end. 
Snider, op. cit. supra, p.5. The effect of the 1854 statute, Snider estimates, was 
to reduce the total taxes of a railroad to less than half of those payable under 
the former system. Jd. 7. The act aroused heated protests in Waukesha County, 
where the first completed division of the first railroad was operating. Signifi- 
cantly with reference to the possible later relation between the farm mortgage 
issue and the railroad tax legislation, these early protests spoke the traditional 
language of agrarian radicalism. Thus the Waukesha County “Democrat” of 
April 14, 1854 thought that the act “shows to some extent how much the 
Legislature was controlled by railroad and other monopolies”, and criticized 
the act’s unfairness toward “the farmers or mechanics.” Ibid. cf.p.10. 

See MERK, op.cit.supra, note 58,pp.238-245, 280-282; PHELAN, op.cit. 
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As early as 1858 the politically wise could see that Wisconsin's 
elective Supreme Court would be drawn into the whirpool of the 
farmers’ anger and disappointment. L.1858, Ch.49 in effect said 
that the defense of fraud could be made against a bona fide pur- 
chaser as well as against the original holder of a note or mortgage. 
The act thereby changed the long settled common law doctrine, 
which the Wisconsin court had followed in 1850 and 1852. Defend- 
ants cited the 1858 act in raising the defense of fraud against bona 
fide purchasers in mortgage foreclosure suits in two circuit courts 
in 1859. One of these lawsuits was in the circuit that included 
Janesville. Both circuit courts upheld the act. Late in 1859 and 
early in 1860 Chief Justice Dixon was elected to the seat to which 
he had been appointed in April, 1859 by Governor Randall upon 
the death of Edward V. Whiton. The constitutionality of the 1858 
mortgage statute was talked about to some degree in the campaign. 
Charges were made that partisans of Dixon had sent out letters 
saying that Dixon favored the farm mortgagors. Whatever the fact 
as to this, clearly the court had reason in the last months of 1859 
to see that it was about to be drawn into the farmer-railroad fight. 
The common law regarding the rights of bona fide purchasers of 
notes and mortgages, as this law had stood when the instruments 
now in suit were made, was clear. The notes and mortgages now 
being sued on had been made before the 1858 act. The judges could 
easily foresee that they would probably in good conscience feel 
bound to rule the 1858 act to be an unconstitutional impairment of 
the obligation of contract. The wrath of the farm vote would cer- 
tainly follow. 


The cases were heard in February and March of 1860. Chief 
Justice Dixon, upon the final canvass on May 4, 1860, won his seat 
by a majority of less than 400 votes out of a total vote of over 
116,000. In June and July thereafter the court decided the cases 
upsetting the 1858 statute. Farmers had already formed local farm 
mortgage leagues, and under the spur of the court’s rulings these 
were brought together in the summer and fall of 1860 into a Grand 
State League of Farm Mortgagors. The State League from August 
of 1860 published its own “Home League” newspaper. Partly out 
of desire to punish the court, partly to influence the court’s handling 
of future relief laws, the League tried hard in the spring of 1861 to 





supra, note 58, p.11; Snwer, op.cit.supra, note 58, pp.1-2; WinsLow, op.cit. 
supra, note 45, pp. 137-139. 
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deny re-election to Justice Cole. But Cole won a sharply contested 
campaign by a majority of over 5000 votes. 


Strong circumstantial evidence suggests that the case of James 
H. Knowlton v. The Board of Supervisors of Rock County must be 
viewed in the light of these events. The plaintiff in that case was a 
member of the Wisconsin bar described by Winslow as “a brilliant 
lawyer.”®! He came to Wisconsin about 1839, lived briefly in Janes- 
ville, then in Mineral Point, and soon after in Shullsburg. In Shulls- 
burg he studied law, was admitted to the bar, and practiced until 
1856. In 1856 he came back to Janesville where he stayed in prac- 
tice until he moved to Chicago in 1861. He was active in public life, 
was the first probate judge of LaFayette County, an unsuccessful 
candidate for associate justice of the Supreme Court in 1852, and 
was a member of the Assembly from LaFayette County in 1854 
and 1856, and from Rock County in 1858. His professional standing 
was high: “He had stood side by side with such legal giants as 
Jonathan E. Arnold, Edward G. Ryan, Matt H. Carpenter and Har- 
low S. Orton in such cases as the Hubbell impeachment and the 
Bashford-Barstow controversy. . .”6 


Certain aspects of Knowlton’s public career suggest why he 
brought the tax suit in which he was respondent on appeal before 
the Supreme Court October 6, 1859. As a member of the Assembly 
in 1858 he voted for an investigation of the charges of corruption 
made against the LaCrosse & Milwaukee. He was put on the com- 
mittee appointed to make a preliminary inquiry and reported a 
recommendation for a thorough investigation as its chairman. He 
was put on the committee of full inquiry, and, while serving on it, 
he was given a vote of confidence by the Assembly as against 
charges of presonal implication in the subjects investigated. In May 
of 1858 he joined in the detailed and scathing report on the rail- 








See WINSLOw, of.cit.supra, note 45, pp.137- 142 od Ch. XIV. 

 Winslow’s characterization of Knowlton will be found, op.cit.supra, note 
45, at p.177. There seems no room for doubt but that the plaintiff i in this suit 
was the lawyer whose political activities are described later in the text. Only 
one James H. Knowlton, and he a lawyer, is listed in contemporary Janesville 
city directories. See The Janesville Directory and Business Mirror (Smith, Du 
Moulin & Co., Janesville 1858) pp. 37, 77 ; A. Bailey’s Janesville Directory, City 
Record and Business Advertiser (Janesville 1862) 38. When, after the grantin 
of the motion for rehearsing in the Kneeland case (see note 77, infra), in 186 
an appeal was taken by the county supervisors in Knowlton v. The Board of 
Supervisors of Rock County, 15 Wis. 600 (1862), to determine whether that ae 
ruling was intended to affect the decision in 9 Wis. 410 (1859); connsél: fot": 32% S342 
respondent Knowlton was, significantly, “J. H. Knowltpn.’? ,“..2%- *: ‘a geess s 

Winslow, of.cit.supra, note 45, 177. See Reep, THE ‘BENCH’ AND ‘Bis OF 

Wisconsin 329 (Milwaukee 1882); 2 BERRYMAN, ee x: OF THE: eee :° 
AND Bar or Wisconsin 197-198 (Chicago 1898). 


ee 
. 
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road’s wholesale corruption of public officials.* That report em- 
phasized how much of the money corruptly and wastefully spent 
by the railroad promoters had come from farmer-investors. Speak- 
ing of the construction contract under which much of the road was 
built the report condemned “the gross outrages which its managers, 
by this contract, inflicted upon the bona fide subscribers to the 
stock of the Company.”* 


Knowlton thus knew at first hand the revelations of the scandals 
which went with railroad building of the time in the state. It was 
not surprising that, with this background, he was ready to make 
himself a public champion of the farmers. In September, 1860 he 
contributed two long articles to the newspaper of the Grand State 
League of Farm Mortgagors in which he criticized the legal sound- 
ness of the court’s rulings enforcing the notes and mortgages that 
farmers had given for railroad stock. He did not center his attack 
upon the ruling that the 1858 statute violated the contracts clause. 
Rather, he focussed on another aspect of the decisions which held 
that the railroad corporations had implied powers to take notes 
and mortgages in payment for their stock. His argument still helps 
in sizing up the atmosphere that surrounded consideration of the 
1854 railroad tax act because it shows prevailing concern with the 
problem of the power of corporations in public affairs. He argued 
that corporations must be held down to those powers expressly 
given by their charters or to powers plainly needed to bring about 
their expressly defined purposes. The court had been too lenient 
in its interpretation of the scope of corporate authority: 


The doctrines laid down in this opinion apply to all corpora- 
tions. If they are the law, the rights of the people must soon 
lie buried beneath the crushing weight of irresponsible monop- 
olies.* 


Knowlton was a “willing and even anxious” seeker after a place 


on the supreme court. In March, 1861 he responded to calls put 
in circulation by men in the farm mortgagor group. He became a 


candidate opposing Justice Cole, who was trying for re-election. 
Cole was handicapped not only by his vote on the law of 1858, but 





® Ass.Jour.1858, pp.53 (votes for Lege ag Jan. 19), 59 (appointed to 
committee of preliminary investigation, Jan. 20), 77 (reports favoring full 
inquiry, Jan. 21), 101 (appointed to committee for full inquiry, Jan. 26), 118 
(given vote of confidence, March 27), 39-17, 1890 (committee reports, 


“May 13>. 

“2 ""Repdrt otshe taint 3 Select Committee Appointed to Investigate into Alleged 
** Praids hhd Corfuptidn’in the Disposition of the Land Grant by the Legislature 
; a {e6. { Madison, 1858), Ass.Jour.1858, Appendix, p.34. 
| ohn : oP vb-cupra, note 45, p.1 171. 
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also by his tie to the extreme states rights position, which was then 
fast losing favor in the state.®* The farm mortgagors led a vigorous 
campaign for Knowlton, but he lost to Cole by over 5000 votes.® 


This then is the complaining taxpayer in the appeal brought to 
the Supreme Court for hearing October 6, 1859, in which “for 
reasons existing outside of the present controversy” the court was 
“earnestly solicited by both sides” to decide the case upon an inter- 
pretation of the uniformity clause.®* The taxes involved were not 
large “varying from $1.28 to $3.41 a lot.”®® The lots had been sold 
at a tax sale April 10, 1855, the year before Knowlton moved to 
Janesville.” The period for redemption would expire three years 
later. Knowlton apparently took the lots from the titleholder who 
antedated the tax sale with the cloud upon the title created by the 
tax sale.7! The inference is certainly strong that he acquired the lots 
for the purpose of bringing the suit. Especially is this so when one 
looks back at his connection with the 1858 investigation of the 
La Crosse & Milwaukee scandal and forward to his role shortly 
to be assumed as public, legal champion of the anti-railroad farm 
mortgagor vote. 


Likewise strong is the inference that the court in its handling of 
the Knowlton case was moved by regard for the bearing of its 
decision upon the validity of the 1854 railroad tax statute. The 
judges must have seen that their duty was very likely to run them 
into an early head-on collision with the efforts of the farm mort- 
gagors to defeat collection and foreclosure under the notes and 
mortgages given for railroad stock. Of the judges who had upheld 
the railroad tax statute in the unreported decision of 1855, only 
Justice Cole was left and he had there dissented. The later opinions 
show that in the thinking of Chief Justice Dixon and Justice Paine 
the road was clear to a stern and rigid interpretation of the uni- 
formity clause that would upset the act which had put the rail- 
roads in a special position as compared with other taxpayers. The 
judges could the more easily disregard the 1855 case without too 





“The characterization of Knowlton’s attitude towards the candidacy is 
Winslow’s, id. 177. 

ed. 179. 

*See note 7, supra. 

ot A 410, 412 (1859) (Reporter’s note of pleadings). 

id. 

_™ The complaint, as stated by the Reporter, described the property at the 
time of assignment as “vacant and unoccupied lots, not used for any purpose, 
but . . . kept for sale as village lots by the owner thereof . . .”, The phrasing 
implies that Knowlton was not then the owner. 9 Wis. 410, 412 (1859). And at 
page 416, the court refers to the assessed property as lots “of which the plaintiff 
is now the owner” (emphasis inserted), 
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openly flaunting precedent because there was no reliable or even 
official record of the grounds of decision therein. The Knowlton 
case might thus open the door to overruling the 1855 decision, to 
upsetting the special tax status that the 1854 act gave the railroads, 
and to showing that the court was ready to give even-handed 
justice. The evidence is not wholly circumstantial, for we have 
the court’s statement that it handled the Knowlton case with an 
eye to policy beyond that lawsuit. 


IV 


A “test case” offers several dangers to proper decision. There is 
the danger of collusion; the parties may not in good faith try to say 
all there is to be said on all sides of an issue. There is no evidence 
of such collusion in the cases we are talking about.’? There is also 
the danger that the parties and the court will speed things to a 
point at which they do not give enough thought to the full mean- 
ing of what is at issue. The wisest and most careful judges are apt 
not to foresee all the things that may follow from a decision about 
the extent of the government’s power to deal with matters of broad 
public concern. The Knowlton opinion in 1859 deliberately cast 
doubt upon an 1855 decision and an 1854 statute that obviously 
meant much to the state’s fiscal policy, and to the finances of the 
state’s most important public utility. It did this in a suit between 
a highly partisan claimant and one local government unit; no law 
officer of the state spoke for it; no spokesman appeared for the 
railroads or for any other local government unit besides the defend- 
ant in the suit. In 1860 the 1854 railroad tax statute was upset in 
another test case.”* The case had obviously been brought in haste. 
The Attorney General this time spoke for the state, though he did 





” A test case is of course not thereby a collusive one. The Waukesha County 
case of 1855 was clearly a “test case,” but equally clearly was it a hotly con- 
tested one. See statement of the facts, in Note 9, Wis. 431,433, and the briefs, 
especially that of Edward G. Ryan, id. 436-445 ;cf. SNIDER, op.cit.supra,note 54, 
p.10. Compare also as test cases, the Plankroad decision, 11 Wis.35,37,38 
(1860), and State ex rel. Reedsburg Bank v. Hastings, 12 Wis. 47 (1860). Mr. 
Ryan’s brief on the reargument of the Kneeland case, (see note 77, infra) at 
page 17 cryptically suggests the existence of collusion either in the first s 
of that or of some other important contemporary case which cannot 
identified. 

™ See note 48, supra. 

™ Of the Plankroad decision, Mr. Justice Paine noted in his first opinion in 
Kneeland v. City of Milwaukee, 15 Wis. 454, 462 (1862), that “A speedy 
decision was desired and made, in order that the legislature, then in session, 
might take such action as might be deemed necessary.”’ Dixon, C.J., indicated 
somewhat similar pressure of an impending legislative session as a reason for 
haste in his opinion —— the grant of the motion for rehearing in the Knee- 
land case itself. Jd. 471. 
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not apparently present any data on the general fiscal significance 
of the question. But the utility side was represented by the declining 
plankroad interest, rather than by the railroads, which by 1860 were 
obviously the group most concerned for the future.”> Within three 
years of this second test case the court was brought to what it saw 
as a more accurate grasp of the practical results of the 1860 decision. 
Over the span of about nine months the judges first stood by their 
1860 stand, defying or playing down the consequences, then finally 
and for all time they overruled the 1860 decision, reinstated at least 
the judgment of 1855, and ruled that the 1854 railroad tax statute 
had always been a valid enactment. In a brief presented in the last 
act of this comedy of errors the irrepressible Ryan lectured the 
court with typical bluntness: “. . . it is only a statement of simple 
truth, most respectfully suggested to the Court, that confidence in 
judicial protection has been greatly shaken by the vacillation of 
the Court. . . . 


Kneeland v. City of Milwaukee was the case that closed this story. 
Plaintiff there tried to enjoin the issue of tax deeds for property of 
his in the city that had been sold for taxes in 1857, 1858, and 1859; 
an appeal was taken only as to the taxes for 1858 and 1859. The 
heart of plaintiffs complaint—and the fact as found by the trial 
court—was that in 1858 and 1859 the city tax assessors, obedient 
to the law as it stood under the 1855 judgment sustaining the act of 
1854, had not assessed the property of railroads within the city. 
Plaintiff said that the Plankroad decision, by upsetting the 1854 tax 
act under the uniformity clause, had made invalid, as lacking in 
uniformity, all taxes laid while the 1854 act was observed. The trial 
court dismissed plaintiff's bill as stating no cause for relief; the 
supreme court reversed this order on March 15, 1862; on June 2, 
1862, it granted a motion for a rehearing; and on January 18, 1868, 
erasing its own order of March 15, 1862, it affirmed the trial court 
decision, overruled the Plankroad decision, and reinstated the 1854 
statute as valid for the period of its operation.”® 





® The plaintiff in the 1860 case was chartered as The Winnebago Lake and 
Fox River Road Co. by Laws Wis.Terr.1848,p.273, March 13,1848;Local Laws 
1853, c.16 amended the company’s title to that which it bore in the lawsuit. 

Brief for Appellant on reargument of Kneeland v. City of Milwaukee, p.7. 

™ 15 Wis. 454, 466 (1862) (opinions on first argument); id. 467, 471 (opin- 
ions on grant of motion for rehearing) ; id. 691 (opinion of Paine, J. upon 
reargument). 

® The 1854 act had been supplanted as to railroad taxes after 1860 by legis- 
lation designed to continue essentially the same system of taxation in a sha 
contrived to meet the formal requirements of a valid scheme of separate rail- 
road taxation as impliedly suggested in the Plankinton opinion. See notes 94 
and 95, infra. 
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There is no evidence that Kneeland brought his suit in order to 
plunge the court into these troubles or to persuade it again to re- 
verse itself under pressure of a fuller view of the consequences of 
the Plankroad case. Those consquences, it would seem, were almost 
certain to be argued at some near time by some taxpayer. Kneeland 
was a prominent real estate investor of the time with ample reason 
in his own interest to bring the suit.” There is no evidence that he 
did not bring his suit on his own initiative in the ordinary pursuit 
of his own interests.*° 


The consequences of upsetting the 1854 railroad tax act were 
implicit in the doctrine announced in cases before Kneeland’s. But 
the judges had not seen their reach or really faced the responsibil- 
ity involved. In Weeks v. City of Milwaukee, in 1860, the city in 
violation of its statutory powers had exempted valuable property 
from taxes, and had thus departed from a uniform rule of taxation. 
Pressed to consider the results of holding certain city taxes invalid 
because of this, the court minimized the likely degree of “incon- 
veniences” from upsetting the city taxes as a whole. The opinion 
suggested that “It would not follow from such a decision that those 
who had voluntarily paid it could recover it back. . .”*' The dictum 
was a weak answer to the suggested challenge to the stability of the 





®See 2 Bruce, Pionzer History or MitwavukeE 82, (Milwaukee 1881), 
3 id. 106;2 Conarp, ed., History or MitwauKEE 23 (Chicago 1895) ; FLow- 
ER, History oF MitwauKeEeE 1590 (Chicago 1881). Kneeland had also been 
tax commissioner of the city for three years. FLower, loc.cit.supra. He had been 
active in early railroad financing in Milwaukee, 1849-1853, but does not appear 
to have made this a major interest at any time nor to have continued active 
interest in the field. See 3 Bruce 169,431; 1 Conarp 79, 3 id. 1;1 Grecory, 
History OF MiLtwavuKEE 349, 352 (Chicago 1931). 

In his brief on the reargument of the Kneeland case (see note 77, supra), 
Ryan “most respectfully suggested” to the Court that public confidence had not 
only been shaken by the Court’s “vacillation” (note 76, supra), but also “by the 
reported argument of a cause before it, in which the counsel on both sides 
argued one side only; a performance discreditable to the Bar, and not flattering 
to the Court.” Jd. 7, see note 72, supra. It is difficult to link this statement to 
the Kneeland case, and it does not seem pertinent to any other case in the 
prior history of the uniformity clause litigation. Certainly, given Ryan’s early 
participation in this battle on the side of the general taxpayer (see notes 42 
and 43, supra), he did not intend to criticize the conduct of the Knowlton or 
Plankroad cases, as steps in the overturning of the railroads’ special tax posi- 
tion. Kneeland was represented in the first argument by Henry F. Prentiss, 
whose brief is relatively short and unilluminating but gives no evidence of 
failure to make a good faith exertion in behalf of the general taxpayer’s posi- 
tion. The subsequent, much more lengthy and forcefully expressed briefs for 
Kneeland were filed by O. H. Waldo and Ryan, respectively; they gave no 
evidence of any continued connection of Prentiss with the suit. The fact that 
Ryan was Kneeland’s counsel would seem in itself enough to demonstrate that 
the suit was not a devious device of railroad interests to shake the court’s con- 
fidence in the Plankroad case by revealing its consequences. The vigorous brief 
« — Starke for the city evidences no lack of earnest pursuit of that side 
of the 


case. 
"10 Wis. 242, 270 (1860). 
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city’s income. Overruling the judgment in the Waukesha County 
case of 1855 Justice Paine in his Plankroad opinion of 1860 showed 
no foresight of how broad might be the results. “If,” he said, the 
1855 decision “had constituted such a rule of property that a de- 
parture from it now would unsettle entirely rights and titles ac- 
quired in accordance with it, I should deem it my duty to follow 
it.” But, “As a departure . . . from the decision in question, would 
only have the effect of subjecting all taxable property to a just 
equality in the burden, if the decision was subversive of that equal- 
ity, in view of its peculiar circumstances, I deem it one eminently 
proper to be reconsidered.”*? Even so his analysis of the require- 
ments of a “uniform” tax rule bore latent implications of trouble: 


The rule of taxation is a general rule, and is applicable to all 
taxable property. ‘Uniform’ means, unvariable, resembling itself 
at all times, conforming to one rule or mode. It is very clear 
therefore that a rule taxing horses at one rate, cattle at another, 
and land at a third, would not be a uniform rule. The fact that 
all horses were taxed alike, would not make it so, because the 
mode of taxing horses would be only a part of the rule. That 
part might be uniform with itself, but the moment a change 
was made to other property, there the rule changed, and the 
uniformity ceased. . .5° 
That the judges thus far had failed to see the possible results of its 
decisions is shown by the fact that Justice Cole made no argument 
from these results in support of his vigorous dissents in the Knowl- 
ton and Plankroad cases. 


What made the judges waver in the Kneeland case, and finally 
return to the 1855 judgment upholding the 1854 railroad tax act, 
was their persuasion that the inescapable logic of the 1859 and 
1860 decisions was to upset the whole body of taxes levied in the 
state after 1854. “I have become satisfied,” Justice Paine said rue- 
fully in the opinion granting the motion for rehearing in the Knee- 
land case, “that if we adhere to the decision already announced in 
this case, it will invalidate not only the taxes in those counties where 





11 Wis. 35, 39 (1860). And at page 46, to the argument that overturning 
the 1855 decision would run contrary to the practical construction given the 
constitution by the legislature and to the general acquiescence therein, and 
hence would mean injustice to those who had invested capital on the strength 
of that construction, Paine replied, “(On the contrary, the only result of our 
decision will be to prevent any class of property which may have sought to 
obtain exclusive privileges for itself, from succeeding in that attempt, and sub- 
jecting it to its equal share of the public burdens. .. .” Plainly there is in this 
analysis no thought of the impact on previous tax levies on other than railroad 


property. 
Td. 40. 
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there was rail and plank road property, but also the entire taxes of 
the state. For the omission of that property in the counties where 
it was located necessarily disturbs the proportions as between them 
and the other counties in the state equalization.”** As the Chief 
Justice saw it, 


The interests involved are immense, and the consequences of 
adhering to our late decision beyond calculation. The taxes for 
a series of years in a great state like this cannot be annulled, 
and every proceeding connected with and depending upon 
them overturned, without a shock which must be felt by every 
property owner and citizen of the state. The government itself 
must suffer great detriment and loss, and not only that, but 
all the counties and many of the towns, to an extent amounting 
almost to complete financial ruin. Estates and titles acquired, 
and investments made, on the faith of a decision of the highest 
court of the state, will be swept away, and public confidence 
destroyed. . . But this is not all. I do not see how the errors of 
the past are to be corrected except by the levy of a new tax to 
make up all former deficiencies. I have tried to persuade my- 
self that a re-assessment and relevy of the taxes for those years 
was practicable, but I am satisfied it is not. . . We are then 
brought to this—the taxpayers of today must come forward and 
pay into the public treasuries, state and county, and in many 
cases city and town, the unpaid taxes for the past seven years, 
with the fees, charges and interest. This cannot be done. The 
people cannot discharge such an enormous burden, in any one 
year. . . Is this court authorized, in view of all the facts—can 
we consistently with duty, inflict such a burden upon the 
people of the state? I think not... .* 
This was certainly a painful recitation to have to make. And as 
a case was made out for the weight of the consequences requiring 
a return to the 1855 decision, the more obvious it became that the 
court should not so readily have yielded to the temptation of the 
two test cases of 1859 and 1860. The court’s rigid logic had denied 
that property could be classified for taxation consistent with the 
uniformity clause. Given this premise the court was fairly driven 
to conclude that the unconstitutional effort to tax separately real 
property that was put to one defined use made for unconstitutional 
lack of uniformity throughout the whole, indivisable category of 
taxed real estate. 
One may question whether the court showed a firm enough 


temper in facing the results of their work of 1859-1860. As careful 
a later commentator as Justice Winslow apparently believed that 





“15 Wis. 471, 472 (1862). 
“Id. 468,469. 
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the Kneeland opinion’s prediction of evil consequences were not 
over-drawn.** But a strong, if obviously not dispassionate contem- 
porary observer, argued to the court at the last hearing of the Knee- 
land case that the upset to the state’s money affairs was being much 
exaggerated. In fact, he argued, the court would have itself to 
blame if practicable legislative measures were not taken to adjust 
things to the upsetting of the 1854 act.’ Bills had been introduced 
in the last legislature to effect the needed readjustments, Edward 
G. Ryan pointed out, and 


One of these bills would have undoubtedly passed, had it not 
been for the legislative prophecy that this Court would sur- 
render the Constitution to the clamor of inconvenience. . . 
the art of creating a false echo of the public voice at the seat 
of government, is one long known and well practiced. In a 
little place like Madison, it takes few to make a great noise. 
And the clamor there against the just decisions of the Court, 
was the clamor of untaxed wealth, its agents, attorneys, and 
hangers-on; of those who mount to petty office on corporate 
ladders, of free holders of stock and free riders on railroads. 
It was the clamor of those who were exempted from a uniform 
rule of taxation, and of those under their influence. It may be 
that it was aided by some legislative indelence. But the people 
can always find servants able and willing to fulfill their duties 
under the Constitution.** 


The “sum” that a railroad must pay in place of taxes under the 
1854 act seems to have been figured to make a large saving to the 
roads, compared with what they otherwise would have paid.*® 
Hence, if the taxes laid since 1854 were reassessed, most taxpayers 
would apparently not have been put to any trouble by reason of 
a cumulated demand for more money; in fact they would more 
likely have been entitled to refunds because of the smaller share 
that they should have borne in the first place if the railroads had 
paid equally with them. The legislature could readily have dealt 
with any fiscal inconvenience to the taxing authorities to the extent 
that the receipt of back payments from the railroads did not of 
themselves solve the problem. If the judges worried that cumulated 
back payments might plunge the railroads into more financial 
trouble, they did not say so. The only “vested” interest which might 





* See his opinion in Nunnemacher v. State, 129 Wis. 190, 216-217 (1906), 
and his Story or A Great Court, a ya 45, p.228. 

* Readjustment of taxes within the scope of a municipal corporation did not 
prove beyond the wit of the legislature. See note 35, supre. 

“Brief for Appellant on reargument of Kneeland v. City of Milwaukee, 
p.23,ef. id. 2. 

See note 58, supra. 
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be disturbed, and which was concretely brought into the discussion, 
was that of those who held tax deeds based on sales of property 
for taxes at the old rates. Counsel differed sharply as to the probable 
amount of property so involved over the back years in question. 
No evidence was required or taken on the point. The supreme court 
ventured no tangible estimate of the importance of this factor. 
In any case, great care for the “vested” interests of tax deed holders 
fits oddly with the common acceptance of such titles by laymen and 
lawyers alike as highly speculative investments. It is by no means 
clear that, consistent with its own dignity as well as the practical 
implications of the available facts, the court might not better have 
stood by its upsetting of the railroad tax act with all its conse- 
quences. 


With a flash of sophistication in odd contrast to the naivete with 
which the court had rushed into deciding the constitutional issue 
which led it to so much trouble, Chief Justice Dizon now suggested 
at the second stage of the Kneeland case that estoppel might save 
the day. He noted that the 1854 act and the 1855 judgment uphold- 
ing it had 


so long constituted the ground work and substratum (sic) of 
practice in all matters of taxation, and been so interwoven in 
all the financial affairs of the government and many of a private 
nature, that it would seem if ever there was a case where error 
should have the force of law it is this. 


He went on to say that 


Besides it is not as if we were fixing by our decision the future 
policy of the state, so long as the constitution remains un- 
changed. If we were binding the people or the legislature to 
an unequal and unjust rule of taxation hereafter, the question 
would be of far greater moment. But we are not. Our views 
of the constitutional provision are well known, and the legis- 
lature can adopt them or not as it sees fit. There is, therefore, 
ample remedy for the future, and the return, by legislative 
enactment, to the requirements of the fundamental law, will 
be easy and attended with none of these disastrous results. 
This, in my judgment, is a very important consideration, and 
one which should determine my action in the premises.°*' 


That is, the court would now again uphold the 1854 act, not in 
acknowledgment of any practical legislative or executive construc- 





* That the tax deed problem was not significant, see Brief of O.H.Waldo, for 
Appellant on motion for rehearing in the Kneeland case, pp.15-19 ; to the con- 
trary, Brief of Joshua Starke for Respondent at the same stage of the case, 


pp. 19-22. 
"15 Wis. 467, 471 (1862). 
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tion of the uniformity clause fixing its meaning for the future, but 
because it believed that any challenge of that particular act was 
estopped by past public and private reliance thereon. This was an 
early hint of the doctrine of estoppel to contest constitutionality, as 
this was later developed by American courts.®? Justice Paine, too, 
stressed the need to go back to the 1855 judgment because of the 
“business conducted on the faith of it.” But he thought this was 
important because it reminded the court of the soundness of stick- 
ing to precedent. He reserved opinion on the Chief Justice’s hint 
of the narrower ground of estoppel: 


lt may be, as argued by counsel, that this will not necessarily 
lead to the recognition of the same principle in new legisla- 
tion upon other subjects—that it may be held binding, so far 
as it actually decided, but not held as establishing a principle 
to be applied to new cases. But that is not now to be de- 
termined.** 

In the outcome further legislative practice wasted any ingenuity 
devoted to estoppel theory in this matter, and gave the final irony 
to the court’s preoccupation with the railroad tax statute. Pursuing 
what it evidently took to be the innuendo of the Plankroad case, 
the legislature in 1860 passed laws that were in form distinct, re- 
spectively exempting railroads from all taxation and subjecting 
them to what was called a fee for a “license” to operate. This pattern 
of laws stood for a generation though it got a passing frown from 
Justice Paine in one of the Kneeland opinions.** It was never put 
to the test of constitutional litigation and was ended only when a 
change of legislative temper brought a new plan of taxation at the 
turn of the century.® The railroad lobby must surely be credited 








* See Notes, 34 Cor.L.Rev. 1495 (1934) and 48 Harv.L.Rev. 988 (1935). 

* Both quotations are from 15 Wis. 467,473 (1862). So also the opinion of 
Paine,J., on final disposition of the case is rested entirely on stare decisis. Id. 
691 (1863). 

“ Of the 1860 legislation, Paine, J., observed in his opinion on the grant of 
the motion for rehearing in the Kneeland case, id. 472, that “It is said that 
this is in substance the same thing as the law of 1854 under another name. And 
I am satisfied also that this is so. We cannot, while adhering to our decision 
in the case of The State v. The W.L.@ F.R.P.Co., sustain this legislation of 
1860, unless we are prepared to say that the legislature may do that indirectly 
which it cannot do directly; that it may, by merely calling things by wrong 
names, sustain the most palpable evasion of a constitutional provision.” 

* L..1860,c.173 declared exempt from taxation all railroad company property 
used in railroad operation ;L.1860,c.174 required return to the state treasurer 
annually of a report of the gross earnings of each raiload, and payment of one 
per cent thereon as a “license” fee for the privilege of operating in the current 
year. L.1862,c.22 raised the fee to three per cent; L.1874,c.315 raised it to four 
per cent; L.1876,c.97, divided railroads into three classes according to gross 
earnings per mile per annum, and imposed a different rate of license on each 
class. Applying to this legislation the canon of strict construction of tax statutes 
in favor of the taxpayer, Lyons, J., for the court in State ex rel. Abbot v. Mc- 
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with much of the pressure that put the 1860 “license” system of 
railroad taxation on the books.®* But the roads did this at a time 
when they were under heavy political fire from the farm mortgage 
problem and the La Crosse & Milwaukee scandal. This suggests 
that there were practical considerations consistent with sound tax 
administration and the smooth fitting of the roads into the state’s 
economy to support a distinct method of railroad taxation.*’ If this 
was so it was the more unfortunate that, when the court thrust itself 
into the railroad tax picture, it did not at least take pains to see 
that it got an adequate grasp of all the facts. In the end, though it 
had stimulated the ingenuity of draftsmen and had provided some 
courtroom drama, the supreme court had not basically affected the 
substance of state tax policy by its efforts regarding the 1854 statute. 
The judges had little to show for a good deal of embarrassment. 
With stout honesty they had felt that they must make public con- 
fessions of error. They might well feel that they had learned a 
rather costly lesson in the pitfalls of the test case. 





Fetridge, 64 Wis. 130, 140 (1885), observed that “These impositions are called 
license fees, but in their objects and effects they are in the nature of taxes. 
Manifestly, the same rules which prevail in the construction of statutes imposing 
taxes ¢€0 nomine should be applied to statutes imposing such license fees.” And 
see State v. Railway Companies, 128 Wis. 449, 475 (1906). By the time of 
this latter case, the court was prepared flatly to rule such “license” fee provi- 
sions to be valid notwithstanding Art VIII, §1, on the ground that they did 
not involve a “tax” within the meaning of that constitutional provision, and the 
doubt cast upon the validity of the “license” legislation by Paine’s dictum in 
the Kneeland case was disapproved. Id 4.97. 

“ Compare comments of Ryan, note 88, supra. 

See note 54, supra. 











TAFT-HARTLEY LAW TO DATE 
R. W. FLEMING 


It has been the custom, since the passage of the Taft-Hartley 
Law, to write reviews of its operation on the assumption that the 
law would be on the books for years to come and that any changes 
would be in the direction of greater stringency. Now, to the amaze- 
ment of all, the President who originally vetoed the bill, has been 
returned to office and given a Congress of his own party. Early 
press reports indicate that the President will ask for repeal of the 
Taft-Hartley Act, but not simply for restoration of the Wagner 
Act. Thus, with the advent of proposals for new legislation, the 
experience under the Taft-Hartley Act remains of great importance. 


The wheels of justice grind too slowly to know within a year and 
a half what many of the provisions of so intricate a bit of legislation 
as the Taft-Hartley law will eventually come to mean. This state- 
ment will occasion no surprise amongst those who recall the history 
of the Wagner Act. There is, however, a significant difference in 
the early history of the two pieces of legislation. In the case of 
the Wagner Act the emphasis of the early years was on the 
question of constitutionality. This time the picture has changed. 
Substantial questions as to the constitutionality of the communist 
affidavit! and political and contribution? clauses have been raised, 
but the bulk of the act is generally considered to be within bounds. 
There is little reason to believe that either cf the above clauses is 
so inextricably woven into the balance of the act as to prevent the 
severability clause* from becoming operative should either or both 
sections be held invalid. 


The real interest, then, is in how the Taft-Hartley Law has been 
interpreted. This in turn largely resolves itself into an examination 
of what has happened before the N.L.R.B. because sufficient time 
has simply not elapsed to permit many cases to be reviewed by 
the courts. 


Since this article is devoted almost entirely to a review of the 
action of the N.L.R.B., plus certain courts, an early warning may 





‘Inland Steel Co. v. NLRB, 22 LRRM 2506 (C.C.A. 7th 1948). 
ms ye Painters, Local 481, 22 LRRM 2372 (D.C. Conn, 1948). 
ec. . 
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be necessary. As every practitioner knows, the cases do not necessar- 
ily reflect the “going practice,” especially during the years when 
the meaning of a law is being filled out by court decisions. If one 
would know the full impact of the Taft-Hartley Law he must, 
therefore, look behind the cases and examine the day to day busi- 
ness relationship of the parties. Such an undertaking is beyond 
the scope of this article, but its very absence is a limitation on the 
validity of the picture which is presented. 


CovERAGE 


Though the test as to whether the N.L.R.B. has jurisdicition re- 
mains the same in the Taft-Hartley Act as it was under the Wagner 
Act, i.e. that the operation of the business “affect” interstate com- 
merce, the rulings of the past year show a tremendously increased 
area in which the Board is prepared to act. The reason why it 
should suddenly “effectuate the policies of the Act” to expand the 
Board’s jurisdiction is in part explained by the fact that jurisdic- 
tion cannot be ceded to a state or territorial court unless the law of 
the latter is consistent with the Taft-Hartley Act.* It has also been 
stated that a valid reason for extending the Board’s jurisdiction 
is that the L.M.R.A. of 1947 greatly expands the Board’s possible 
clients in that employers and individuals may now use its facilities.® 


The general counsel and the Board itself do not see eye to eye 
on the matter. The former has said that in his judgment there will 
be few cases where commerce is not affected and the Board should 
decline to act. While not denying that it may have jurisdiction, 
the Board has been much less sure that it ought to accept any 
and all cases.? Nevertheless, it has not hesitated to secure an in- 
junction against action by a state board where national jurisdiction 
was felt to be clear.® 


Meanwhile the decisions come down on pretty much of an ad 
hoc basis. Rarely, if ever, may the Board be expected to rule that 
it does not have jurisdiction. Rather it will rule that to take juris- 





“Sec. 10 (a). And for a “state’s rights” view of what this section means, see 
In re Natelson Bros., Inc., 22 LRRM 1492 (N.Y.L.R.B. 1948). 

* Testimony of General Counsel Denham before the House Committee on 
Expenditures, 22 LRR 33. 

*Id. note 5 

™Statement of the National Labor Relations Board before the joint Con- 
gressional Committee on Labor-Management Relations, June 11, 1948. 

* NLRB v. Industrial Commission of Utah 22 LRRM 2294, (DC Utah 
1948). For a discussion of national-state board relationships see N. P. Fein- 
singer, Federal-State Relations Under the Taft-Hartley Act, N. Y. Univ., First 
Annual Conference on Labor, p. 463-496. 
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diction will not “effectuate the policies of the Act.” The familiar 
tests, i.e. purchases outside the state, sales outside the state, rela- 
tionship to firms doing interstate business, etc., can be emphasized 
or de-emphasized at will. 


For a time it looked like the Board might be unconsciously fol- 
lowing a functional line. Thus, though salesmen for an interstate 
bakery company came under the act,® jurisdiction was uniformly 
declined in other cases where food products were being sold within 
a single state.!° But then along came the Providence Public Market 
Co. case,!! in which the Board took jurisdiction because 75% of 
the goods purchased by the employer originated outside the state. 
The outsider’s bewilderment over the difference between this and 
the previous cases is apparently shared by two dissenting Board 
members. 


Conversely, after a false start,’ anything relating to transport 
seemed to come within the Board’s jurisdicition whether it was a 
bus company having some interstate business,!* a purely municipal 
transport system,'* automobile and truck sales and service agen- 
cies,'> or the operation of auto supply stores and a warehouse 
located in a single state and making no sales or deliveries outside 
the state.® 


A possible difference of opinion has shown up between the 
N.L.R.B. and a state board with respect to utilities. The national 





° National Biscuit Co., 2-RC-122, 77 NLRB No. 47, 22 LRRM 1011 (1948). 
‘tee Co. 16-R-2390 et seq., 79 NLRB No. 60, 22 LRRM 1398 
Sea Kleen Bakery, Inc., 5-R-27 et seq., 78 NLRB No. 94, 22 LRRM 1257 
1948 
Hom-Ond Food Stores, Inc., 16-R-2427 et seq., 77 NLRB No. 101, 22 
LRRM 1064 (1948). 
nosey Preserving Co., Inc., 1-RC-363, 79 NLRB No. 7, 22 LRRM 1350 
1948). 
- car tie — Market (1-RC-443), 77 NLRB No. 206, 23 LRRM 
1011 (1948). 
* Duke Power Co., 34-RD-6, 77 NLRB No. 103, 22 LRRM 1063 (1948). 
* Atlantic Stages 10-C-1893, 78 NLRB No. 70, 22 LRRM 2424 (1948). 
Philadelphia Suburban Transportation Co. 4-RC-26, 79 NLRB No. 63, 
22 LRRM 1390 (1948). 
= ier igeen Transit Corporation 5-RM-6, 78 NLRB No. 105, 22 LRRM 
1257 (1948). 
Amarillo Bus Co. 16-RC-46, 78 NLRB No. 158, 22 LRRM 1327 (1948). 
** Liddon-White Truck Co., Inc., 10-R-2794, 76 NLRB 165, 21 LRRM 
1290 (1948). 
omy Chevrolet, Inc., 1-RC-9, 76 NLRB No. 180, 21 LRRM 1309 
(1948). 
= ioe Corporation 5-R-3062, 77 NLRB No. 141, 22 LRRM 1103 
(1948). 
™ Texas —— Service Co. 16-R-2413, 77 NLRB No. 203, 22 LRRM 1143 
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board held that an electric utility company was engaged in com- 
merce, pointing out that it furnished electricity to a railroad, an 
airline, and numerous businesses engaged in interstate commerce.'* 
On the other hand, the New York Board has held that it has juris- 
diction over a water company, even though that company furnishes 
water to various commercial and industrial users who are engaged 
in interstate commerce.'® 


Despite what seems to be irregularity in applying the familiar 
criteria of purchases outside the state, sales outside the state, and 
relationship of companies engaged in interstate commerce, it is 
difficult to find evidence of any other formula. How else can one 
explain such diverse rulings as those which include a laundry 
because it does 60% of its business with commercial enterprises 
which are presumably engaged in interstate commerce;!® and a 
retail dry goods store which makes all its sales locally, but makes 
50% of its purchases outside the state;?° and on the other hand 
refuses jurisdiction over one machine and tool company because 
of an insubstantial effect upon commerce,”! while at the same time 
accepting jurisdiction over another”? which seems similar. 


The construction industry is being watched with perhaps more 
interest than any other insofar as the Board is concerned. The 
general counsel, by his actions in connection with union shop refer- 
enda, has left no doubt that he regards it as included, and the 
Board has noted its probable jurisdiction.** In most cases the fed- 
eral district courts have had no trouble deciding that the Board 
has jurisdiction over the building construction industry,%* but in 
one case the court thought otherwise.*° Interestingly enough, an 
N.L.R.B. trial examiner who later heard the case recommended 
that the Board take jurisdiction.*° If it does, and later has to go 
to the circuit court of appeals for enforcement of an order, the 
latter will have to repudiate the ruling of either its inferior court 
or the N.L.R.B. 





* Long Island Water Corporation, 22 LRRM 1413 (NY LRB 1948). 

* Miami Laundry, Inc., NLRB (N), 22 LRR 10. 

ae ois) of Elizabethton 10-RC- 25, 77 NLRB No. 71, 22 LRRM 

* National Tool Co. 1-RC-166, 78 NLRB No. 72, 22 LRRM 1234 (1948). 

eo Tool & Die Co., 8-C-2014, 79 NLRB No. 21, 22 LRRM 1381 
(1948). 

* Id. note 7. 

* Douds v. Metropolitan Federation of Architects, Engineers, Chemists and 
Technicians Local 231, 75 F Supp 672, 21 LRRM 2256 (DC SNY 1948). 
Cranefield v. Bricklayers, Stone Masons, Marble Masons and Tile Layers 
Union, 78 F Supp 611, 22 LRRM 2239 (DC WMich 1948). 
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Whatever the Board and the courts ultimately decide about the 
building construction industry, that related industries will not 
automatically be included is illustrated by several rulings declin- 
ing matters involving concrete, lumber, and brick companies.” And 
it has been held that the operation and maintenance of an existing 
building is “essentially local in character”.”* 


Finally, the observer who is already confused by what is, and 
what is not, within the Board’s jurisdiction will derive little solace 
from rulings which hold that the Supreme Court characterization of 
operations as “essentially local in character” is of persuasive sig- 
nificance in determining N.L.R.B. policy,?® but a ruling against 
federal jurisdiction under the Fair Labor Standards Act does not 
preclude the N.L.R.B. from assuming jurisdiction.*° 


ACCESS TO THE Boarp’s FACILITIES 


Eligibility to use the Board’s services under the Taft-Hartley 
Act is conditioned upon the filing requirements listed in Section 9 
(f) (g) and (h). Of these, the communist affidavit provision has 
received by far the most publicity and has had the greatest impact. 

The constitutionality of the communist affidavit provision has 
been argued too fully elsewhere to be deserving of any additional 
treatment here. Suffice it to say that the courts have not given a 
final answer. The Supreme Court has held Section 9 (f) and (g) 
valid but has not passed upon 9 (h).*! The lower courts have 
upheld the constitutionality of 9 (h),°? but there has been a 
weighty dissent which leaves the ultimate outcome in some doubt. 


An early log-jam in connection with the communist affidavit pro- 
vision was narrowly averted when the Board reversed a ruling of 





* Sperry v. Denver Building and Construction Trades Council, 21 LRRM 

2572 (DC Colo 1948). 

* Gould & Preisner NLRB (N), 22 LRR 269. But see 22 LRR 331 for a 

contrary ruling in a parallel case. 

* Tampa Sand and Material Co., Inc., 10-RC-141, 22 LRRM 1253 78 NL 
RB No. 74 (1948). 
Loa Lumber Co., 16-R-2392, 78 NLRB No. 73, 22 LRRM 1254 
Atlanta Brick and Tile Co., 10-RC-65, 79 NLRB No. 104, 22 LRRM 
1444 (1948). 

* Midland Bldg. Co., 17-RD-4, 78 NLRB No. 171, 22 LRRM 1316 (1948). 

* Id. note 28. 

“— Co., 10-RC-58, 77 NLRB No. 151, 22 LRRM 1107 
** National Maritime Union v. Herzog, 334 US 854, 22 LRRM 2215 (eae. 
“National Maritime Union v. Herzog, 21 LRRM 2648 (DC Col. 1948 

Wholesale and Warehouse Workers Union Local 65 v. Douds, 22 LRRM 
2276 (DC SNY 1948). 
Inland Steel Co. v. NLRB, 22 LRRM 2506 (C,C.A. 7 1948), 
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the general counsel that an affidavit was required from all officers 
of the parent A.F.L. and C.1.0. organizations before any union 
affiliated therewith could qualify.** With such staunch non-com- 
munists as Philip Murray in the C.I.O. and John L. Lewis, then 
in the A.F.L., refusing to sign as a matter of principle, the siege 
might have been bitter. Incidentally, an administrative impasse was 
avoided when the General Counsel bowed to the Board’s ruling. 


Once past the initial obstacle referred to above, a host of other 
problems of interpretation arose. Some of the early rulings were 
not particularly difficult, e.g., the refusal to rescind a certification to 
a non-complying union made two days before the Taft-Hartley 
Act became effective;*4 and declination to continue the investiga- 
tion of a representation case, although filed before the effective 
date of the act, if the petitioning union has not subsquently com- 
plied.*® 

Another more or less routine series of cases has concerned itself 
with the rights of the non-complying union which seeks to inter- 
vene. After holding that a non-complying intervenor was not en- 
titled to be placed on the ballot,** such a union was nevertheless 
held to be entitled to intervene in a representation proceeding by 
showing a contractual interest.*7 Intervention, once granted, is 
for all purposes,** but the name of the invtervenor will not be placed 
on the ballot. If the non-complying union which seeks to intervene 
in a representation proceeding cannot show a contractual interest, 
it makes no difference that it was previously certified.*® Nor can 
an intervenor inquire whether the petitioner has filed the proper 
affidavits. This is an administrative question to be determined by 
the N.L.R.B. and may not be litigated by the parties.*° 





* Matter of Northern Virginia Broadcasters, 5-R-3049, 75 NLRB No. 2, 


20 LRRM 1319 (1947). 
“J. Freezer and Son, Inc., 5-R-2913, 75 NLRB No. 75, 21 LRRM 1064 


(1947). 
* Matter of Rite Form Corset Co., 6-R-1697, 75 NLRB 174, 21 LRRM 


1011 (1947). 
Matter of Myrtle Desk, 5W-R-84, 75 NLRB No. 29, 21 LRRM 1021 


(1947). 
* Matter of Kinsman Transit, 75 NLRB 150, 8-R-2660, 21 LRRM 1008 


(1947). 
* Bush Woolen Mills, Inc., 8-RC-12, 76 NLRB No. 94, 21 LRRM 1218 


(1948). 
* Marine Iron and Shipbuilding Co., 18-R-1922, 76 NLRB No. 112, 21 


LRRM 1258 (1948). 
” Precision Castings Co., Inc., 3-RC-42 et seq., 77 NLRB No. 33, 22 LRRM 


1905 (1948). 
“Baldwin Locomotive Works, 4-R-2715, 76 NLRB No. 124, 21 LRRM 


1263 (1948). 
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More interesting case categories have been those which have 
probed: (1) how far a complying international union can go in 
substituting itself for a non-complying local; (2) how far individu- 
als may go in seeking certification when their relationship to a 
non-complying union is suspect; (3) under what circumstances a 
non-complying union will be placed upon a ballot; and (4) what 
affirmative action the Board will take with respect to a non-com- 
plying union. 


The device of having a complying international union file a peti- 
tion in a case, where a non-complying local is in the particular plant, 
got off to a flying start in the Warshawsky case.*! There, the Inter- 
national U.A.W.-C.LO. filed the petition and the I.A.M. promptly 
intervened to ask dismissal on the ground that the officers of the 
U.A.W.’s local had not filed the requisite affidavits. The Board 
ruled that the compliance of the local wasn’t in question since the 
petition was filed by the International. The decision was later 
affirmed in another case,** thus giving impetus to the movement 
already under way in certain unions to have all petitions filed by 
the international. 


It wasn’t long, however, before it began to appear that there 
were limitations on the Warshawsky rule. When the Oilworkers 
International sought an election in a unit which would then be 
merged with a production unit under contract to two of its non- 
complying locals, the I.A.M. again intervened and objected, claim- 
ing that the locals were jointly interested.4* +The Board agreed and 
dismissed the petition. And again, where an international sought 
certification in place of one of its non-complying locals, the Board 
found that the international constitution contained a clause stating 
that “all contracts shall be in the name of the local union and shall 
be signed by he local union committee.” Thereupon it dismissed 
the petition.44 When, however, a local is not yet established the 
Board sees no reason for refusing to certify the international, point- 
ing out that if “circumstances change” it has power either on its 
own motion or that of the employer to recall the certificate.*® 





“ Warshawsky and Co., 13-R-4386, 75 NLRB No. 159, supplementing 20 
LRRM 1208 21 LRRM 1137 (1948). 

“Lion Oil Co., 15-R-2264, 76 NLRB No. 88, 21 LRRM 1220 (1948). 

“ Magnolia Petroleum Co., 16-RC-83, 78 NLRB No. 163, 22 LRRM 1343 


(1948). 

“U.S. Gypsum Co. (Alabaster, Mich.), 7-RC-44, 77 NLRB No. 176, 22 
LRRM 1127 (1948). 

“ Oppenheim-Collins & Co., Inc., 2-RC-562, 79 NLRB No. 59, 22 LRRM 
1402 (1948). 
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In one of the very early cases it looked like a path was being 
opened up whereby non-complying unions could use individual 
members to gain certification in their own names. Thus the Dade 
Drydock Corporation negotiated a contract with two individuals 
as representatives of the plant’s employees.** However, it soon be- 
came clear that if all the signs pointed to a conclusion that an indi- 
vidual was simply “fronting” for a non-complying union, the in- 
dividual would be regarded as an agent of the union, and as such 
ineligible to use the facilities of the Board.*? Struck down also was 
the effort of a group of employees to be certified and have the 
certification run to “their successors, agents, and representatives”.** 
Despite these holdings the Board has indicated that the evidence 
that an individual is “fronting” for an organization must be pretty 
clear. The later ruling was made, however, in a case involving a 
decertification petition filed by individuals who were suspect.*® 
Thus it was perhaps not difficult for the Board to tell the incum- 
bent qualified union, which was objecting to the individuals who 
filed the petition, that the desires of the employees could best be 
determined by an election. 


In the flurry of early decisions involving a suspect relationship 
between individuals and non-complying unions it was of at least 
passing interest that an individual was not a “labor organization” 
and therefore did not have to comply with the filing requirements. 
On the other hand a group of individuals is a “labor organization” 
and must comply.®! 


A more novel set of problems in connection with non-complying 
unions involves when, if ever, they may appear on ballots, and 
what sort of affirmative action the Board will take against them. 
In one case the C.I.O. Furworkers, who were not in compliance, 
and whose president, Ben Gold, has for years openly avowed that 
he is a Communist, asked an employer for recognition. The em- 
ployer, exercising his newly acquired right under Sec. 9 (c) (1) 
(B), promptly asked the Board for an election. Faced with the 





“Dade Drydock Corp., Contr. (N) 21 LRR 105. 
= we re _—— Soup Co., 20-RC-6, 76 NLRB No. 133, 21 LRRM 1261 
Times Square Stores Corporation, 2-RM-50, 79 NLRB No. 50, 22 LRRM 
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“ Pittsburgh Limestone Corporation, 6-RC-1 et seq., 77 NLRB No. 115, 
22 LRRM 1073 (1948). 
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fact that if the union won such an election no certification could 
issue, the Board reasoned that even though the petition for an 
election had originated with the employer, the impetus had come 
from the union. Therefore the question was really “raised by a 
labor organization,” and since the organization was not in com- 
pliance no election could be held.5? And though one of the chief 
architects of the law has criticized this result,®5* it does not impress 
one as illogical. 

A non-complying but incumbent union finally got on an N.L.R.B. 
ballot when a group of employees sought a decertification election. 
To refuse an election in this type of case would immunize the 
union against decertification. To avoid such a result the Board 
ordered an election and put the name of the union on the ballot.®4 
Of course, if the union won the Board could do nothing except 
certify the results of the election without endorsing the non-com- 
plying union. 

Another link in the chain of what the Board will and will not do 
for a non-complying union was forged when a non-complying union 
asked the Board to order a company to bargain collectively with it. 
Since the Solicitor of the Department of Labor had ruled in an 
opinion for the Secretary of Labor that the Taft-Hartley Act did not 
prohibit a company from bargaining with a non-complying union,*® 
a substantial question was raised. The Board was nonhteless quick 
to rule that it would not order the company to bargain unless, and 
until, the union complied with sections 9 (f) (g) and (h).5* An 
Ohio Court of Common Pleas took a different view on a similar set 
of facts.57 

The other side of the same coin came up for inspection in con- 
nection with the maritime industry. The shippers asked the 
Board to order the non-complying National Maritime Union to 
bargain. To do so would be to recognize the authority of the union. 





* Matter of Herman Loewenstein, Inc., 3-RM-1, 75 NLRB No. 47, 21 
LRRM 1032 (1947). 
* Gerard Reilly, The Taft-Hartley Act—Another Viewpoint, 20 Tenn. L. 
Rev. 181 (1948). 
“ Matter of Harris Foundry and Machine Co., 10-RD-8, 76 NLRB No. 14, 
21 LRRM 1146 (1948). 
Magnesium Casting Co., 1-RC-3, 76 NLRB No. 38, 21 LRRM 1179 
(1948) and see 
Colonial Hardwood Flooring Co., Inc., 5-RD-4, 76 NLRB No. 150, 21 
LRRM 1281 (1948). 
550Opinion of the Solicitor of the Department of Labor to the Secretary of Labor, 
Jan. 23, 1948, 21 LRRM 61. 
® Matter of Marshall and Bruce Co., 10-C-1792, 75 NLRB 90, 21 LRRM 
1001 (1947). 
* Hoover Co. v. Hoover Local 709, United Electrical, Radio and Machine 
Workers of America, CIO, 22 LRRM 2323 (Ohio Ct. Common Pleas 1948). 
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The Board solved its dilemma by concluding that it was not the 
purpose of the act to provide a means for avoiding the obligation 
to bargain. Nevertheless, the Board order made it clear that the 
union must bargain only on request of the companies.** 


While the position of non-complying unions was being thrashed 
out on a national level, the Wisconsin Employment Relations Board 
did some pioneering regarding what such unions may expect from 
the state boards. In the first case a petition had first been filed with 
the N.L.R.B., but was refused because the union was not in com- 
pliance. The union then turned to the W.E.R.B. The latter ruled 
that by refusing jurisdicition the N.L.R.B. had “taken jurisdiction” 
and therefore the matter was beyond the state board’s control.®® 
Later the W.E.R.B. went even further, by declaring that it would 
not entertain a petition by a non-complying union when the com- 
pany in question was within the jurisdiction of the N.L.R.B., 
regardless of whether or not a petition had ever been filed with the 
national board.® 


From the first, many persons have doubted the effectiveness of 
the communist affidavit provision in accomplishing the stated 
purpose of ridding certain unions of communist influence. They 
have pointed out that amongst other things, the organic law of 
certain unions has been changed to reduce the number of officers, 
etc., and that the N.L.R.B. has refused to look behind this hocus- 
pocus.® 


While the above is quite true, there can no longer be any doubt 
but that the affidavit provision has given a good deal of anguish 
to left-wing unions. One of the most recent examples of this is 
the Times Square Stores Corporation case.®* In that case a non- 
complying C.I.O. union had an expiring contract with the com- 
pany. An A.F.L. union stepped in and asked the company to 
recognize it. The company filed a petition for an election, and the 
C.I.O. union went out on strike. While the election petition was 
pending various individual members of the C.I.O. union filed 
charges of unfair labor practices against the company, but these 
charges were dismissed on the ground that the individuals were 





129d isan) Maritime Union, 13 CB-19-22, 78 NLRB No. 137, 22 LRRM 
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acting as the agents of a non-complying union. When the election 
was finally held, the company and the A.F.L. challenged a large 
number of ballots on the ground that the voters were “economic 
strikers” who had been permanently replaced. The N.L.R.B. took 
the position that the general counsel had final authority over the 
investigation of unfair labor practice complaints under Section 
8 (d), and that since he had dismissed the petitions which indi- 
viduals had filed in this case, the Board had no authority to review 
his decision. Absent unfair labor practice charges, the strike could 
only be an “economic strike,” because of which strikers who had 
been permanently replaced could not vote. This decision would 
seem to mean that any strike in which a non-complying union 
engages is an “economic strike,” if only by virtue of the union’s 
inability to claim that it is anything else. 


Nor does one have to turn to the cases to see the disadvantages 
facing non-complying unions. The daily press reports that the 
militantly anti-communist U.A.W.-C.L.O. is busily engaged in “or- 
ganizing the organized” of the left wing U.E.R.M.W.A.-C.LO.® 
And a severe blow has certainly been dealt the latter by the Atomic 
Energy Commission’s order to the General Electric Co. to with- 
draw and withhold recognition from the U-.E. in respect to any 
employees engaged on atomic work of a restricted nature.* 


Some change in tactics may certainly be expected from the left- 
wing unions if the constitutionality of the affidavit provision is 
upheld. Whether they can successfully install and control “dummy” 
officers remains to be seen. Not many are in the impregnable posi- 
tion of John L. Lewis, and hence able, by the nature of things to 
look upon the Board’s services with haughty disdain. 


Unit OF BARGAINING 


The Taft-Hartley Act has made several changes in the Wagner 
Act in connection with the unit of bargaining and persons covered 
by the Act. And though these “fringe” issues have not drawn the 
attention of the public in anything like the manner of the closed 
shop or the injunction, some of them may have a profound impact 
upon the pattern of industrial relations in America. Particularly 
worthy of mention is Section 9 (b) (2) which provides that in 
deciding the unit appropriate for collective bargaining the Board 





* Auto Union Making Further Cuts in UE, N. Y. Times, Oct. 7, 1948, Pg. 
26C. 
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shall not “decide that any craft unit is inappropriate . . . on the 
ground that a different unit has been established by a prior Board 
determination, unless a majority of the employees in the proposed 
craft unit vote against separate representation.” 


The vertical unions in the mass production industries felt the 
impact of this section almost immediately. Petitions by craft unions 
seeking to carve out a unit within the plant mushroomed. A good 
share of the time the company and the existing plant-wide bargain- 
ing agent joined hands to oppose the petition.*> Nevertheless, their 
protests were of no avail where the Board found the existence of 
a homogeneous, skilled, apprenticeable craft group.® 


Craft unions have not, however, found their petitions granted 
merely for the asking. In the National Tube Co. case, the brick- 
layers asked for a craft unit in a steel plant. Both the company 
and the C.1.0. Steelworkers entered a vigorous protest. The brick- 
layers insisted that the Board had no discretion, that it must grant 
a craft unit. The Board disagreed, stating that “. . . there is no 
basis for finding a Congressional intent to prohibit the use of a 
prior N.L.R.B. determination or any bargaining history based 
thereon as a ‘factor’ to be considered in determining the issue of 
craft severance so long as neither is made the sole ground upon 
which the N.L.R.B. predicates its decision.” The Board then added 
that it was “greatly impressed by the argument of the employer 
that, due to the integrated nature of operations in the steel indus- 
try, any change in the unit . . . would be detrimental to the basic 
wage structure underlying the employer's present operations, and 
would necessarily have an adverse effect upon its productive 
capacity in an industry of vital national concern.” 


The “integrated production process” theory has been much used 
in subsequent cases to deny the petition of a craft union.®* Interest- 





* Dow Chemical Co. (Bay City, Michigan), 7-R-2690, 77 NLRB No. 46, 
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ingly enough in one such case it may have been that the company 
would have been quite happy to have the Board grant the peti- 
tion. It involved a manufacturer of prefabricated houses, whose 
employees had been organized by the C.I1.O. Woodworkers. The 
petition was filed by the Carpenters’ union and, had it been grant- 
ed, the problem of relations with the other A.F.L. building trades 
might have eased considerably. 

Failure to possess the requisite skill has been a frequent ground 
for denying craft representation petitions,’° as has the fact that the 
trade is not apprenticeable.7! On the subject of skill the U.A.W.- 
C.1.0. tried out a novel argument. It contended that since the act 
allows greater flexibility in establishing craft units, conversely, 
unskilled employees must be granted an opportunity for severance 
from skilled craftsmen.*? The Board found no merit in the con- 
tention. 

Despite the decision in the National Tube Co. case, there are 
going to be cases where a craft unit will be recognized in a plant 
which has previously had but a single plant-wide unit. In some 
cases this will only constitute recognition of a de facto situation,” 
but in many another it will represent something entirely new. An 
example of the latter is found in the meatpacking industry where 
the Board decided in the Hunter Packing Co. case." that although 
the meatpacking industry is organized on a non-craft basis the 
Board will permit separate craft units if the employees so desire. 
In considering the effect of this decision one may recall that in the 
National Planning Association’s study of peaceful labor relations 
in the west coast paper industry,”® concern was expressed as to the 
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problems which would be raised if the plant-wide units were 
broken up. 


The definitions of persons covered by the L.M.R.A. of 1947 have 
also been considerably changed over those in the Wagner Act. 
The limitations are of different degrees. Professional and non- 
professional employees may not, for instance, together constitute 
an appropriate unit unless a majority of the professional employees 
vote for inclusion in such a unit.7® Guards, on the other hand, may 
not join an organization which admits other employees to mem- 
bership, but their own independent organizations have the right 
to be certified as bargaining agents.77 Supervisors are one degree 
further removed. Though the Act specifically states that nothing 
in the Act prevents a supervisor from joining a labor organization, 
supervisors are not “employees,” therefore they do not have the 
protection of the Act.’® Independent contractors occupy a similar 
status except that the framers of the Act seem to have felt it un- 
necessary to assure them that they could join labor organizations. 


PROFESSIONAL EMPLOYEES 


Most of the “professional employee” cases which the Board has 
had have been concerned with the definition of that term. A look 
at a few of the decisions reveals that none of the following are, 
in the eyes of the Board, “professional employees”: office employees 
engaged in routine accounting work;*® diesel mechanics;®° routine 
computors, estimators, and draftsmen of a construction company;*! 
radio station announcers, singers, and continuity writers;8? and a 
newspaper's editorial employees—including the wire editor, sports 
editor,®* etc. 


On the other hand, though the Wage and Hour Administration 
ruled that estimators employed by a company to ascertain the 
amount of materials required for construction and to compute the 
cost thereon were not professionals, the N.L.R.B. disagreed.** 





* Sec. 9 (b) (1). 

™ Sec. 9 (b) (3). 

™ Sec. 14 (a). 
110 c1bee) Window Glass Co., 6-RC-21, 77 NLRB No. 112, 22 LRRM 

1 ‘ 

 Ferguson-Steere Motor Co., 16 E-R-34, 76 NLRB No. 159, 21 LRRM 
1284 (1948). 

* Starrett Brothers and Eken, Inc., 2-RC-93, 77 NLRB No. 37, 22 LRRM 


1003 (1948). 
os 7k Central Broadcasting Co., 13-RC-50, 77 NLRB No. 56, 22 LRRM 

1024 (1948). 

* Free Press Co., 18-RD-2, 76 NLRB No. 152, 21 LRRM 1283 (1948). 

* Austin Co., 16-R-2104, 77 NLRB No. 148, 22 LRRM 1102 (1948). 
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Insurance claim attorneys employed on an annual basis were also 


held to be professional employees.*® And despite the company’s 
claim that time and motion men were management representatives, 
excluded for that reason from the beneficial application of the Act, 
the Board found them to be professional employees.*® 


One rather unusual case involved the Continental Motor Co.** 
The U.A.W.-C.I.O. won an election in a unit where the company 
insisted that all except 9 of the 90 employees at the time of the 
election were professional employees who could not be included 
in a unit with other employees unless they so voted. The Board 
ruled that if the company statement was true the professional em- 
ployees had already, in substance, voted to be included with other 
employees. 


Guarps 


With respect to guards the Board has had not only the usual 
struggles with the definition, but the additional problem of decid- 
ing how “independent” a union of guards must be. Nor has it 
helped that companies and unions have sometimes been able to 
reach agreements with respect to guards which the Board has not 
been able to countenance.** 


The biggest problem of definition has resulted from the fact that 
industry traditionally employs a great many part-time guards. 
Facing this issue a divided Board held, in effect, that if a man 
spends more than 50% of his time on another job he is not a guard.®® 
Nevertheless the problem keeps recurring.®°® The unusual case, 





**Lumbermen’s Mutual Casualty Co. of Chicago, 2-R-7577-78, 75 NLRB 
No. 129, 21 LRRM 1107 (1948). 

* Worthington Pump and Machinery Corp., 1-C-2874, 75 NLRB No. 80, 21 
LRRM 1066 (1947). 

* Continental Motors Corp., 7-RC-2306, 77 NLRB No. 50, supplementing 
20 LRRM 1050 (1948). 

* American Zinc Co. of Illinois, 16-R-2325, 77 NLRB No. 7, 21 LRRM 
1327 (1948). 
Mone) of C. V. Hill Co., 4-R-2719, 76 NLRB No. 24, 21 LRRM 1172 
(1948). 

* Radio Corp. of America Case 6-RC-9, 76 NLRB No. 115, 21 LRRM 
1250 (1948). 
Steelweld Equipment Co., Inc., Case 14-RC-3, 76 NLRB No. 116, 21 
LRRM 1252 (1948). 

* Cf. Central “a and Door Co., 10-R-2625, 77 NLRB No. 68, 22 LRRM 
1030 (1948). 
Airlastic Rubber Co., 13-R-4537, 77 NLRB No. 8, 21 LRRM 1326 (1948). 
Clarkton Gramwood Products Co., Inc., 5W-R-92, 76 NLRB No. 151 21 
LRRM 1279 (1948). 
General Electric Co., 9-R-2647, 76 NLRB No. 142, 21 LRRM 1279 
(1948). 
1948)" Lumber Co., 10-RC-56, 78 NLRB No. 20, 22 LRRM 1186 

(1948). 








76 WISCONSIN LAW REVIEW [Vol. 1949 


which lends spice to the Board’s work, involved Brink’s Incorporat- 
ed,®! where the admitted guards spent all their time on armored 
trucks transporting and delivering valuables belonging not to 
the employer, but to the latter’s customers. With one member 
dissenting the Board said Section 9 (b) (3) did not apply, because 
the guards were not protecting the property of their employer. 


It has taken a little time to determine just how independent a 
union of guards must be, but by now the situation is quite clear. 
The A.F.L. cannot, for instance, charter a federal local to repre- 
sent plant guards.®°? But if the identical union simply votes to 
disaffiliate with the A.F.L., it can qualify.°* The Board thinks this 
is not analogous to the situation where a successor to a company 
dominated union arose, because in this case a union of guards was 
perfectly legal under the Wagner Act. 


Despite the above, there are at least two cases in which guards 
can remain in a union representing other employees. One category 
has already dropped out, because it involved cases where existing 
contracts could not be affected for one year after the law’s enact- 
ment,®* and the other is not very important because it involves an 
unusual set of circumstances. An A.F.L. union represented the 
guards at a certain company’s plant. Later the company opened 
a new plant and transferred some of the guards. The union then 
sought to be certified for the production and maintenance em- 
ployees at the new plant. The Board permitted this, concluding 
that the Act prohibited certification where a union representing 
non-guards also admits guards, but not vice versa.®* Of course, 
if and when the union seeks a new certification for the guards, a 
different situation will arise. 


SUPERVISORS 


Inevitably the Board has had its problems of definition in con- 
nection with supervisors, but it has also had the more substantive 
problem of deciding what protection, if any, the supervisors have. 


On the matter of definition, it has, as one might anticipate, 
made no difference that the parties agree that certain men are not 





" Brink’s Incorporated 17-UA-8, 77 NLRB No. 189, 22 LRRM 1133 (1948). 
" Schenley Distilleries, Inc., 35-RC-9, 77 NLRB No. 80, 22 LRRM 1040 


(1948). 
“ Chrysler Corporation 7-RC-228, 79 NLRB No. 67, 22 LRRM 1394 (1948). 


“Id. note 51. 
"E. R. Squibb and Sons, 2-RC-60, 77 NLRB No. 14, 21 LRRM 1336 


(1948). 
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supervisors if the Board believes they come within the terms of 
the statutory definition. Considered collectively, the decisions 
to date seem to indicate that in determining who is a supervisor 
the Board is applying the same tests which were familiar during 
the Wagner Act days.*’ 


There are some serious substantive questions in connection with 
supervisors which remain to be litigated. As Mr. Denham pointed 
out in a speech before the Illinois Manufacturers’ Association, it is 
an open question whether an employer may fire a supervisor be- 
cause he becomes or remains a member of a rank and file organ- 
ization.*® The decision depends upon the construction which is 
given Sec. 14 (a). The closest the Board has come to this kind of 
a situation is to rule that if the discharge of a supervisory employee 
has the effect of coercing employees in their organizational rights 
the Board has power to order reinstatement with back pay.®® This 
ruling was sustained in the circuit court of appeals after the date 
of the Taft-Hartley Act, and certiorari was denied by the Supreme 
Court. And in a subsequent case, while admitting that an employer 
may fire a foreman for activity in behalf of a foreman’s union, the 
Board warned that it will order reinstatement if the evidence shows 
that a discharge was made to discourage union activity amongst 
rank and file employees.’ 


INDEPENDENT CONTRACTORS 


There have been a number of cases before the Board involving 
the definition of an independent contractor,’®! but each case has 
involved a different factual situation and no purpose would be 
served by treating the matter further here. 





~ Ser Aircraft Corp., 21-R-4028, 77 NLRB No. 87, 22 LRRM 1049 
Murray Co., 16-RC-2 et seq., 77 NLRB No. 84, 22 LRRM 1044 (1948). 
* Analysis, 22 LRR 89 (Oct. 4, 1948). 
* Remarks of NLRB General Counsel Robert N. Denham before the Illinois 
Mfg. Assoc., Chicago, Ill., May 11, 1948. 
* Budd, Edward G. Mfg. Co. v. NLRB, 332 US—, 92 L ed.—, 68 S Ct. 
262 (1947), Vacating in Part and remanding 20 LRRM 2396, 21 LRRM 2089. 
*” Magnolia Cotton Mill Co., Inc., 15-R-1933, C-1205, 79 NLRB No. 18 22 
LRRM 1360 (1948). 
™ Cf. for example: Kansas City Star Co., 17-R-1701, 76 NLRB No. 52, 
21 LRRM 1185 (1948). 
Steinberg and Co., 15-C-1089, 78 NLRB No. 35, 22 LRRM 1201 (1948). 
Southwestern Associated Tel. Co., 16E-R-5, 76 NLRB No. 157, 21 LRRM 
1298 (1948). 
Alexander Bros. Lumber Co., 10-RC-114, 78 NLRB No. 157, 22 LRRM 
1323 (1948). 
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DECERTIFICATION 


Unlike the Wagner Act, the Taft-Hartley Act provides a pro- 
cedure for decertifying, as well as certifying, unions. This procedure 
constitutes an important part of the new rules of the game. 


The decisions of the past year make it clear that the Board will 
apply much the same rules to decertification petitions as to rep- 
resentation petitions.1°? Thirty percent of the employees in the 
appropriate unit must petition for the election, and the petition 
must be timely in the sense that it is filed near the end of the 
existing contract period. Otherwise the contract may be a bar to 
the election.!°* Furthermore, a decertification petition must relate 
to an appropriate unit;!°* the Board will not consider a petition 
while an unfair labor practice charge is pending;!® and it will not 
hear evidence of an alleged unfair labor practice in the course of 
a hearing on an election petition.’ 


The Board members have not been in complete agreement as to 
what ought to be done when a request is made to withdraw the 
decertification petition, or when a union announces prior to the 
proposed election that it does not claim to represent the employees 
involved. In the first type of case the company claimed that the 
employees were coerced into withdrawing their decertification 
petition. The Regional N.L.R.B. office agreed, but the majority of 
the Board pointed out that under long standing rules, evidence of 
unfair labor practices could not be presented in an election case. 
This being so, there was no reason for departing from the Board's 
traditional practice of accepting petitioners’ withdrawals.'°%* Two 
members dissented, saying that decertification elections were dif- 
ferent from other elections and that the Board ought to guard 
against “even the remote possibility of coercion.” 





* And cf. remarks of Robert Denham, General Counsel of the NLRB, before 
oe cee Association of Hosiery Manufacturers in Atlantic City on April 
*® Snow and Neally Co., 1-RD-5, 76 NLRB No. 53, 21 LRRM 1191 (1948). 
International Harvester Co., Amarillo, Tex., 16-RD-6, 77 NLRB No. 27, 
22 LRRM 1007 (1948). 
1020 (1940). ulton Controls Co., 14-R-1826, 77 NLRB No. 43, 22 LRRM 
Beattie Mfg. Co., 2-R-7982, 77 NLRB No. 55, 22 LRRM 1015 (1948). 
‘eer Bros. Co., Inc., 16-RD-3, 77 NLRB No. 160, 22 LRRM 1112 
™ Boeing Airplane Co., 17-RD-5, 78 NLRB No. 93, 22 LRRM 1258 (1948). 
NLRB v. Consolidated Machine Tool Corporation, (C.C.A. 2 1948), de- 
nying motion to modify order following 20 LRRM 2439, 21 LRRM 2545. 
# TJnderwriters Salvage Co. of N. Y., 2-RC-2, 76 NLRB No. 91, 21 LRRM 
1210 (1948). 
Id. note 106. 
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In the other type of case mentioned above, the certified union 
wrote to the Board, after the decertification petition had been filed, 
asking that its name be withdrawn from the ballot since it no longer 
claimed to represent the workers involved. The Board, with but 
one member dissenting, thought there was no need for an election 
when the incumbent union renounced its claim. Not only would 
such an election waste federal funds, but would “as the employer 
candidly argues in its memorandum to the Board, (mean) that for 
a certain 12 month period it may safely refuse to engage in collec- 
tive bargaining, not only with this union but with any other. It 
is nowhere asserted to be the purpose of the amended act to facili- 
tate such an objective”.1% 


There have naturally been a number of questions in connection 
with the decertification petition which have no parallel on the 
representation side. So, for instance, a company cannot file a decer- 
tification petition.1°® Also, there can be no decertification election 
where the union has not been certified and is not being currently 
recognized by the company.'!° 


In one case the union contended that the Board could not en- 
tertain a decertification petition where a majority of the employees 
were members of the union sought to be decertified. The Board 
disagreed, pointing out that such membership might be compelled 
under a union shop agreement, and that an employee need not 
jeopardize his job as a condition of filing a decertification.1" 


The decisions referred to above have defined the conditions 
under which the Board will order a decertification election. The 
next question, and one which promises to be much more explosive, 
is the question of who can vote in the election. Section 9 (c) (3) 
of the Taft-Hartley Act contains a sentence which says: “Employees 
on strike who are not entitled to reinstatement shall not be eligible 
to vote.” Read in the light of N.L.R.B. precedents over many years, 
this means that “economic strikers,” or those whose strike is not 
caused by an unfair labor practice, are not entitled to vote if they 
have been permanently replaced prior to the election. 





“6 Federal Shipbuilding and Drydock Co., 2-RD-1, 76 NLRB No. 57, 21 
LRRM 1191 (1948). 
_ (i948) Motor Co., Inc., 9-RD-5, 77 NLRB No. 136, 22 LRRM 1091 
(1948). 
Clyde J. Merris, 20-RD-3, 77 NLRB No. 212, 22 LRRM 1142 (1948). 
™° Queen City Warehouses, Inc., 9-RD-7, 77 NLRB No. 35, 22 LRRM 
1012 (1948). 
™ Kraft Foods Co., 4-RD-2, 76 NLRB No. 77, 21 LRRM 1214 (1948). 
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The full meaning of this is only gradually becoming clear. Decid- 
ing which striking employees have been permanently replaced is 
not an easy administrative task. In the first cases where the ques- 
tion came up, the Board hit upon a very practical expedient. It 
would allow all strikers and new employees to vote, segregating, 
however, those ballots which were challenged, and counting them 
only if necessary.!!* Finally, in one such case the election was held 
and the outcome came to depend upon the challenged ballots. 
Citing the following circumstances, the Board held that the strikers 
had been permanently replaced and were not entitled to rein- 
statement: 


1. There was no showing that any of the strikers ever made 
an unconditional application for reinstatement. 

2. On June 9, 1947, the company notified the strikers that 
they would be replaced if they did not return to work by 
June 13. 

4. They were recruited from the geographical area in which 
the plant was located. 

5. They testified that they were offered permanent employ- 
ment, had accepted it, and planned to continue working 
for the company. 

The union in the case argued strongly that to deny the strikers 
the right to vote would be “to sanction a readily contrived device 
for breaking strikes,” and would be contrary to the statutory pro- 
tection of Section 13 which provides that: “Nothing in this Act, 
except as specifically provided for herein, shall be construed so as 
either to interfere with or impede or diminish in any way the right 
to strike, or to affect the limitations or qualifications on that right.” 


The Board thought it might discourage its exercise. It further 
pointed out that the union’s argument must be addressed to Con- 


gress.118 


The “economic striker” who has been permanently replaced is 
ineligible to vote, of course, in either a representation or decertifica- 
tion election. But the impact of this clause in the act may come 
ultimately to bear more heavily on decertification than representa- 
tion elections, because where the union is seeking recognition a 
strike can be avoided by petitioning for an election. In the decer- 
tification elections, however, bitter battles may be in the offing. 

™ Pipe Machinery Co., 8-R-2642, 76 NLRB No. 37, 21 LRRM 1178 (1948). 

H. O. Canfield Co., 2-RC-40, 76 NLRB No. 92, 21 LRRM 1217 (1948). 


“8 The Pipe Machinery Co., 8-R-2642, 79 NLRB No. 181 (1948), Supple- 
menting 21 LRRM 1178, 22 LRRM 1510. 























January ] TAFT-HARTLEY LAW TO DATE 81 


If a loose labor market returns, it may be easy to replace economic 
strikers. The filing of a decertification petition would surely follow, 
and in the election those strikers who had been permanently re- 
placed would be unable to vote. 

By way of a final comment on decertification elections, the 
figures published by the N.L.R.B. are interesting.‘ During the 
first full year of operation the Board conducted 97 decertification 
elections. Unions (A.F.L, C.I.0., and Unaffiliated) won 33 and 
lost 58, and 6 were indeterminate. In these elections 89% of the 
eligible voters cast ballots. Although the figures do not show the 
votes in individual cases, the overall result is that 4,012 votes have 
been cast in favor of unions as against 3,997 in opposition. Though 
this probably means that most elections have been fairly close, it 
also obviously means that since the bargaining agent has been 
decertified more often than not, the unions, when they have won, 
have rolled up sizable margins. 

Of special interest to Wisconsinites is the fact that in the entire 
year, but one decertification election was held in Wisconsin. In 
that case an A.F.L. union was involved and 86 voters were eligible. 
80 ballots were actually cast, of which 52 were for and 28 against 
the union."® 


II 


Having started with the question of the Board’s jurisdiction, 
proceeded through the prerequisites to its privileges, discussed the 
“appropriate unit” of bargaining and those included therein, and 
finally traced the decertification process, the framework of the act 
has been sketched. Precisely because many of the points discussed 
are preliminary in nature, the bulk of the decisions up to now have 
been in connection with them. Many of the more substantive 
problems which are involved in filling out the framework of the 
Act are not nearly as well explored. In the following paragraphs 
several, but by no means all, of these problems are examined. 


FREE SPEECH 


At the time the Taft-Hartley law was passed the most serious 
Senate controversy in connection with Section 8 (c)1!* was over 





™ NLRB Statistical Report on a Geographical Basis (Released quarterly 
March 8, 1948; May 17, 1948; and August 25, 1948). 
5 Id. 112, May 17 release. 
™ Sec. 8 (e) reads: “The expressing of any views, argument, or opinion, 
or the dissemination thereof, whether in written, printed, graphic, or 
visual form, shall not constitute or be evidence of an unfair labor prac- 
tice under any of the provisions of this Act, if such expression contains 
no threat of reprisal or force or promise of benefit,” 
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the fact that “the expressing of any views, argument, or opinion” 
was not to be evidence of an unfair labor practice.'17 Whether 
the opponents or supporters of the bill were right in their conten- 
tions has not yet been settled. But it does appear that the Board 
is prepared to let an employer go considerably further than ever 
before in what he says. 


It is legitimate, for instance, for a company to campaign openly 
against the union if it is made clear that the employee may join 
the union if he wishes."* And the prophecy, published in a local 
newspaper, that unionization will ultimately lead to loss of em- 
ployment is not coercive when there is no threat that the employer 
will use its economic power to make its prophecy come true.1® 
On the other hand, it was coercive for a bank just prior to an 
election to send its employees a letter which read in part: “This 
union has no contract with any commercial bank in the city. If 
you should join this union, you would find it difficult, if not im- 
possible to get a job with any other bank, or financial institution”.'*° 
And when an employer attempts to question an employee as to 
his union affiliation it is coercive and beyond the pale of privilege.!*! 


The “captive audience” doctrine of the Wagner Act days, under 
which it was held that the action of a company in calling its em- 
ployees together on company time to hear an anti-union speech 
was coercive,!** has also gone by the boards. In the Babcock and 
Wilcox Co. case!** the Board concluded that the legislative history 
of Section 8 (c) made it clear that its previous doctrine was no 
longer tenable. 


The most interesting case to date, and the one which seems to 
hold the greatest speculative interest for the future, is that involv- 
ing the General Shoe Corporation.'** Before a representation elec- 
tion, the company campaign included letters and statements, visits 
to homes of employees by staff members, and a final “intemperate 





793 Conc. Rec. 6610 (June 5, 1947). 
me Iron Range Co., 14-C-1197, 77 NLRB No. 85, 22 LRRM 1050 
roqhhviae-Sparta Co., Inc., 10-C-1925, 78 NLRB No. 161, 22 LRRM 1317 
( . 

La Fayette National Bank of Brooklyn, N. Y., 2-RC-52, 77 NLRB No. 
195, 22 LRRM 1136 (1948). 

** Ames Spot Welder Co., Inc., 2-C-6008, 75 NLRB No. 45, 21 LRRM 


1040 (1947). 

Clark Bros. Co., Inc., 3-C-775, 70 NLRB 802, 18 LRRM 1360 (1946). 

* Babcock and Wilcox Co., 10-R-1523, 10-C-1928, 77 NLRB No. 96, 22 
LRRM 1057 (1948). 

™ General Shoe Corporation, 10-R-1958, 10-C-2093, 77 NLRB No. 18, 21 
LRRM 1337 (1948). 
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anti-union address” delivered by the company president to groups 
of 20-25 employees who were brought to his office. The Board 
concluded that this campaign was non-coercive and hence pro- 
tected by the free speech section, but it nevertheless cancelled the 
election results on the ground that “conduct that creates an atmos- 
phere which renders improbable a free choice will sometimes 
warrant invalidating an election, even though that conduct may 
not constitute an unfair labor practice.” Two members of the 
Board dissented on the ground that Congress specifically meant 
to authorize the type of conduct under consideration. 


Apparently it will be possible for the case to keep coming back 
to the Board ad infinitum. A new election has been ordered, but 
since the company is not guilty of an unfair labor practice the 
Board can issue no cease and desist order. Presumably, therefore, 
the company can go through exactly the same course of conduct 
again. If and when the union ever wins the company can refuse 
to bargain and obtain a review of the Board’s decision when the 
latter orders it to bargain. 


Just when this General Shoe Corporation doctrine may be 
expected to apply is a matter of conjecture. In a recent case one 
of the Board’s regional directors thought he had a case on all 
fours with it, and he ordered the election set aside. Granting that 
the views expressed were privileged, he found, nevertheless, that 
the manner in which the views were communicated constituted 
interference. Indiivdual employees were called into the employer's 
office to hear an expression of disapproval of the unit sought by the 
union. But when the case came to the Board for review, the 
majority stated: “We do not adopt this finding. Contrary to the 
Regional Director, and to our dissenting colleagues, we believe 
that the facts presented here are distinguishable from those which 
were before us in the General Shoe Case.”!*5 


The free speech amendment has been generally expected to have 
little significance on the union side, but it has been applied in at 
least one case in a district court. There the building trades black- 
listed a certain contractor on a list which was posted in the union 
offices. The judge held that posting of such a list within the 
union’s private halls constituted no threat or reprisal and was 
specifically protected by the language of 8 (c).1*6 





5 Mallinckrodt Chemical Works, 14-RC-10, be NLRB No. 184 (1948), 
Supplementing 21 LRRM 1287, 22 LRRM 1514. 

perry v. Denver Building and Construction Trades Council, 21 LRRM 
2712 (D.C. Colo 1948). 
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DIsCHARGE FOR CAUSE 


Section 10 (e) provides that: “No order of the Board shall require 
the reinstatement of any individual as an employee who has been 
suspended or discharged, or the payment to him of any back pay, 
if such individual was suspended or discharged for cause.” 


This clause has given serious concern to many union leaders, 
but the general counsel has stated repeatedly,'*’ and the decisions 
seem to be sustaining him, that the rules are no different than they 
have been in the past. 


The leading case, to date, involved the Sandy Hill Iron and Brass 
Works.!*8 The case arose in the pre-Taft-Hartley era and the Board 
had ordered reinstatement of certain employees on the ground 
that their discharge was discriminatory. In its decision the Board 
had admitted that curtailment in business furnished economic 
justification for firing the men, but found that the employer select- 
ed a much greater proportion of union men than others without 
showing any rational basis. The company resisted the order after 
the passage of the Taft-Hartley Law, claiming that discharges 
for cause were not subject to a reinstatement order. The United 
States Circuit Court for the 2nd Circuit enforced the order, saying 
simply that the Taft-Hartley act did not affect the situation. 


In the decisions rendered by the Board on what constitutes dis- 
charge for cause, there seems to be a fairly even split, but with all 
of the cases bearing out the view that the rules have not been 
changed. 


So, for instance, the Board has agreed that the discharge was 
proper where a secretary employed by the company refused to 
instruct a temporary worker in his job until he purchased a union 
work permit from her;!?® where one employee, after being warned 
that he could hold any views he wished, but could not impose them 
on others, made repeated vigorous organizing speeches to other 
employees which led to violent arguments;'*° and where the plant's 





** NLRB General Counsel Denham’s speeches before the St. Louis Bar As- 
—— on November 3, 1947; and the Indiana Personnel Association May 

*® NLRB v. Sandy Hill Iron and Brass Works, 165 F2d 660 (C.C.A. 2 1947), 
enforcing 18 LRRM 1219, 21 LRRM 2021. 

” Fort Industry Co., 10-C-1988, 77 NLRB No. 205, 22 LRRM 1145 (1948). 
me Publishing Co., 1230, 77 NLRB No. 75, 22 LRRM 1027 
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most active union man was fired for mishandling equipment and 
thereby creating a highly dangerous condition.'*" 


On the other hand, the Board has ordered reinstatement where 
the company contended that the discharge was for insubordina- 
tion and discrepancies in the books, but the evidence showed it 
was because the employee joined the union;!** where the employer 
alleged repeated absences from work but the evidence showed 
that it was because the employee initiated and led the organizing 
drive;'** and where, with a history of reducing its work force by 
lay-offs from the night shift, the company suddenly dropped 8 
employees, 6 of whom were from the day shift and 2 from the night 
—all of whom were union men.'* 


In spite of the above, one member of the Board has, by his 
dissent in the Dixie Shirt Co. case, indicated that he believes that 
where a company is motivated partly by the employee's union ac- 
tivities but also by cause the Board cannot order reinstatement.'*® 
There is no evidence that this view is shared by any of his col- 
leagues. 


THE UNIon SHOP 


There seems to be fairly general agreement, although for entirely 
different reasons, that the union shop provisions of the Taft-Hartley 
Act are not working properly. Those who regard the closed or 
union shop as an unmitigated evil have observed that the law has 
had little discernible impact on, for instance, that great citadel of 
union strength, the building trades.1** Mr. Denham struggled vali- 
antly to devise a means for holding elections in the building indus- 
try and did, indeed, announce and experiment with a plan.’*7 But, 
by the fall of 1948 an experience with the plan in the Detroit area 
had so discouraged him that he announced that further plans for 
conducting union shop referenda in the building industry had been 
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* Consumers Cooperative Refining Association, 16-C-1200, 77 NLRB No. 
91, 22 LRRM 1055 (1948). 

™ Coopersville Cooperative Elevator Co., 7-C-1609, 77 NLRB No. 174, 22 
LRRM 1122 (1948). 
7° ios) Optical Works, Inc., 1-C-2872, 78 NLRB No. 46, 22 LRRM 

™ Morrison Turning Co., Inc., 10-C-2125, 77 NLRB No. 109, 22 LRRM 
1076 (1948). 

** Dixie Shirt Co., Inc., 10-R-1734, 10-C-1906, 79 NLRB No. 19, 22 LRRM 
1378 (1948). 
ar pane Rule Skirted on Buildings, Milwaukee Journal, Sept. 26, 

» p. 1. 

™* Remarks of NLRB General Counsel Robert Denham before the Inter- 

national Union of Operating Engineers, Chicago, Illinois, April 14, 1948. 
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abandoned until spring.'*® Meanwhile, there was open speculation 
that he hoped for an amendment to the Law which would make the 


elections unnecessary. 


People who felt less strongly about the evils of the closed or 
union shop, nevertheless, found the law unsatisfactory on other 
grounds. They pointed to the now well publicized fact that unions 
were winning the overwhelming majority of the elections by an 
overwhelming vote.'*® Thus, they said, it was a waste of public 
funds to conduct elections where experience has shown that the 
result is almost a foregone conclusion.’*° Senator Ball, the chair- 
man of the “Watch-Dog” committee set up under the act, was not 
disposed at the year’s end to accept this conclusion. He thought 
the election records being rolled up might be due to the fact that 
the unions sought elections only where there was no doubt about 


the conclusion.'* 


Further, to the surprise of many the law was, in a sense, “back- 
firing.” It was not long before some of the more astute labor 
relations executives on the industry side saw that it was going to 
be much more difficult to resist a union security demand backed 
by an overpowering membership vote than it would have other- 
wise been. Conversely, certain unions were discovering the 
strength which the vote could lend at the bargaining table.'*? 


To students of government at least two other problems were 
provoking thought: (1) the long term impact of widespread dis- 
respect for any law such as seemed to be involved in the oft 
reported “bootleg” clauses permitting closed or union shop condi- 
tions without complying with the law; and (2) the practicability 
of national legislation on a subject having an infinite number of 
local variations. 


By way of example, on the second point, bitter and enduring 
strikes were raging in the printing and maritime industries largely 
because past union security contract provisions were outlawed. If 
it were clear that the practices involved were so inimical to the 





™* Breakdown in Union Shop Polls in Building Trades 22 LRR 334. 

™ But for an interesting variation, where the union lost, see Shell Oil Co. 
(Roxana, Ill.), 14-UA-1164, 79 NLRB No. 167, 22 LRRM 1490 (1948). 

Cf. Third Quarterly NLRB Statistical Report on a Geographical Basis 
issued August 25, 1948, which shows that during the period covered Unions 
won authorization to seek Union Shops in 11,568 of the 11,822 elections held. 

** Joseph H. Ball, A Year of the New Labor Law, 106 Factory MANAGE- 
MENT AND MAINTENANCE, pp. 90-96 (June 1948). 

“8 Tue Tart-Hartitey Act Arter ONE Year, Bureau of National Affairs, 
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public good as to make it necessary that they be outlawed at any 
cost, there would be no problem. But, the printing industry 
had a long record of peaceful relations, and many non-union 
observers believed that the “hiring hall” had brought a measure 
of stability to the rough, tough, maritime industry.'** 


Notwithstanding all the hubbub about the union shop provisions 
of the Taft-Hartley Act, very few cases have come before either 
the N.L.R.B. or the courts. 


In its only ruling so far the N.L.R.B. held, in the National Mari- 
time Union case,'** that the hiring hall provision in the maritime 
contract was outlawed under the Taft-Hartley Act. The contract 
actually provided that the employer would hire such persons as 
were supplied by the union unless the latter was unable to supply 
needed replacements. In practice the Board found that this meant 
that there was discrimination against non-union members. The 
Board stated further that the prohibition against discrimination 
is not confined to those instances in which specific non-union em- 
ployees are unlawfully discriminated against. It extends as well 
to instances in which a union, or its agents, seeks to cause the 
employee to accept conditions under which any non-union em- 
ployee or job applicant will be unlawfully discriminated against. 


There is so far no ruling of the Board as to whether an employer 
would violate Section 8 (c) (3) by the mere act of executing a 
contract containing a closed or union shop provision. The general 
counsel takes the view that this would be an unfair labor practice,!** 
but the trial examiners have split on the point.'*¢ 


The most publicized cases, of course, have been those involving 
the International Typographical Union. Pending a hearing before 
a trial examiner (on whose report recommending that the I.T.U. 
be found guilty of an unfair labor practice the Board has not yet 
acted) a federal district court granted an injunction against the 
I.T.U., restraining it from insisting on a course of conduct which 
the court found would discriminate against non-union members.1*7 





“8 Time, Sept. 13, 1948, Vol. LII, No. 11 24. 

“ National Maritime Union, 13-CB-19- 22, 48 NLRB No. 137, 22 LRRM 
1289 (1948). 

*° Remarks of NLRB General Counsel Robert Denham before the New 
York Personnel Management Association, and the Georgia Bar Association. 
21 LRRM 58. 

“° Cf. for instance: Allied Printing Employers Association and the ITU 
22 LRR 77; NLRB and Amalgamated Meat Cutters and Butcher Work- 
men (AFL) and A & P 21 LRR 293. 

“™ Evans v. International Typographical Union, 21 LRRM 2553 (D.C. 


SoInd. 1948). 
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More recently the union has been held in contempt of court for 
violating the injunction by distributing “form contracts” which 
violate the union shop provisions of the Act.'*® As of the date of 
writing, however, the circuit court of appeals has stayed the con- 
tempt ruling.’*® 


Pending clarification of the exact meaning of the union shop pro- 
visions of the Taft-Hartley Act, innumerable formulas which skirt 
the edges are being devised. Local 164 of the International Broth- 
erhood of Electrical Workers (A.F.L.) and the Electrical Contracts’ 
Association of Chicago have such an agreement. In essence it pro- 
vides that employees with seniority in the industry have prefer- 
ence in hiring. Since the union has in the past operated under a 
closed shop, the only applicants with seniority would be those 
with a history of union membership. The plan is operated by an 
impartial administrator who prepares and maintains lists of partici- 
pating empolyers, journeymen with seniority, unemployed journey- 
men with seniority, probationary journeymen, and apprentices. 
When the administrator cannot furnish qualified men from the lists, 
the employer may go elsewhere, subject to the terms of the basic 
contract. The latter provide that outside workers will receive 
probationary membership cards until the union can furnish the 
workmen required.'*° 


Since it is an unfair labor practice to enforce a union shop pro- 
vision without securing the requisite authorization, and since, by 
the terms of the Act the general counsel is the final authority on 
the issuance of unfair labor practice complaints, his views on the 
problems which arise in this connection are important—especially 
until the Board and the courts have had time to review the ques- 
tions. At one time or another the general counsel has made it known 
that he holds the following views on union shop questions:1*! 


1. The inclusion in a contract of a union shop clause, subject to 
an election to be thereafter conducted, is permissable, pro- 
viding it becames operative only if and when an election has 
been held and the proper authorization obtained. 





Id. 147, Contempt adjudged 22 LRRM 2576. 
ak” of Contempt Is Won by the ITU, N. Y. Times, Oct. 19, 1948, p. 


%” Seniority in Hiring in Lieu of a Closed Shop, 21 LRRM 20. 

™ Remarks of NLRB Associate General Counsel Charles M. Brooks before 
the New Jersey Manufacturers Association and Employers Association of North 
Jersey, March 10, 1948, Newark, N. J.; and remarks of NLRB General Coun- 
sel Robert Denham before the Illinois Manufacturers’ Association, May 11, 


1948, Chicago, Il. 
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2. 


Once a union obtains authority for a union shop by virtue of 
winning an N.L.R.B. authorization election, such authority 
is retained until it is revoked under the processes of the Act 
or until that union is displaced as the bargaining agent. 


No substitute will suffice for an authorization election con- 
ducted by the Board to authorize a union shop and render a 
contract valid; a union shop election conducted by some 
organization other than the Board will not satisfy Section 8 
(a) (8) of the Act. 


Any other kind of union security contract up to a union shop 
is authorized, provided the election requirements of Section 
8 (a) (3) and 9 (e) (1) have been met. But, notwithstand- 
ing that the parties may wish to negotiate for a union security 
clause less than a union shop, the wording of the proposi- 
tion of the N.L.R.B. authorization must be in the statutory 
language necessary to the authorization of a union shop 
agreement. 


The reopening of a contract on specific provisions at various 
times during its stated term does not affect union security 
provisions negotiated before the passage of the Taft-Hartley 
Act. This is especially true if, in the industry long term 
contracts with reopening provisions are usual. When con- 
tracts are automatically renewed by failure to give re-nego- 
tiation notice, however, the union security provisions will be 
considered to have terminated at the contract’s stated expira- 
tion date. 


An N.L.R.B. union shop authorization election will not be 
conducted in a state which by its own law prohibits the 
making of any kind of union security contract. (This position 
has been sustained by the Board).'*? A slightly different 
question arises where the state law does prohibit a union 
shop but permits it on different terms—such as after a vote 
in which three-fourths of the employees favor it. The general 
counsel has taken the position that the state laws prevails in 
this event, but the New Hampshire Supreme Court differs 
with him.1** 





= Giant Food Shopping Center, Inc., 5-UA-57, 77 NLRB, No. 133, 22 
LRRM 1070 (1948). 

** Teamsters Union v. Riley, Supreme Court of New Hampshire, 22 LRRM 
2177 (1948). 
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7. If a union shop or other lesser type of union security contract 
is made without an N.L.R.B. authorization election, the gen- 
eral counsel considers that: 

(a) the employer subjects himself to an 8 (a) (1) charge 
by the mere making of the contract; 

(b) if the contract is enforced, the employer is guilty of an 
8 (a) (8) violation; and 

(c) if the enforcement is on the insistence of the union, 
the latter is violating Section 8 (b) (2). (A trial ex- 
aminer has agreed with this position in a report to the 
Board ).154 

8. The nonpayment of assessments or fines does not justify a 
discharge, and “many of the subterfuges (which) have been 
tried by the use of peculiar language in contracts to evade 
this limitation” will not change the result. (But the Justice 
Department has made a contrary interpretation) .’° 


Union UnFarr LABorR PRACTICES 


The unfair labor practice aspects of union security have already 
been discussed. With respect to restraint or coercion of employees 
under Section 8 (b) (1) (A) the Board has only recently come 
down with its first decision.1** In that case the Board ruled unani- 
mously that mass picketing which blocked the entry of employees’ 
automobiles violated the law, and that it was intimidation when 
strikers and their companions pursued strikebreakers by car. It was 
held not intimidatory conduct, however, for pickets to vilify and 
verbally abuse as scabs those employees who deserted the striker’s 
ranks, and in any event such a finding is precluded by the “free 
speech” provision of Section 8 (c). Conduct which the Board finds 
to be an unfair labor practice is important not only because it will 
be the subject of a cease and desist order, but also because the 
employer can perhaps refuse to re-employ ringleaders at least, 
without being guilty of a discriminatory discharge.'*" 


An equally important aspect of the above case was the light 
which it threw on the principles of agency'®® which will apply 


** Unfair Practices Under “Bootleg” Union Contract, 22 LRR 345. 

° Fustice Department’s Opinion on Checkoff 22 LRR 47. 

** Sunset Line and Twine Co., 20-CB-1, 77 NLRB No. 207, 23 LRRM 
1001 (1948). 

** International Nickel Co., Inc., 9-C-2236, 77 NLRB No. 39, 22 LRRM 


1006 (1948). 
Tue Tart-Harttey Act AFTER OnE Year, Bureau of National Affairs, 
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under the Taft-Hartley Act. In determining the responsibility of 
local and international unions for illegal acts by alleged agents, 
the Board said it will follow three fundamental rules: 


(1) The burden of proof that the perpetrator of an illegal act 
is an agent of a labor organization rests upon the party 
asserting the agency relationship. 


(2) Agency is a contractual relationship, deriving from the 
mutual consent of principal and agent that the agent shall 
act for the principal. The principal’s consent, however, may 
be manifested by conduct, sometimes even passive acqui- 
escence as well as by words. 


(3) A principal, such as a labor union, may be responsible for 
the act of his agent within the scope of the agent’s general 
authority, even though the principal may have specifically 
forbidden the act in question. 


Applying the above rules the Board split on the question of 
whether or not the record supported a finding that both the local 
and international unions were violating the Act. The majority held 
that they were. Meanwhile, the C.I.O. general counsel announced 
that the decision would be appealed. It had, he said, created a 
doctrine of “liability without fault.”5® 


There have been a few rulings in connection with Section 8 (b) 
(3), the refusal to bargain collectively;!®° none at all (even by 
trial examiners) under Section 8 (b) (5) with respect to excessive 
and discriminatory union fees; and but a single “featherbedding” 
case under Section 8 (b) (6). The latter was settled by a stipula- 
tion of the parties which the Board approved.1* 


Nor has the Board had any jurisdictional disputes to settle under 
Section 8 (b) (4) (D), although one seems to be on the way 
up now.!® It will be worth watching, because one of the contend- 
ing unions is not in compliance with the filing requirements of the 
Act, and in any event, the Board will be faced for the first time with 
the problem of how to draft an order to fulfill its ruling. 





such other person responsible for his acts, the question of whether the specific 
acts performed were actually authorized or subsequently ratified shall not be 
controlling.” There has been considerable speculation as to what change, if 
any, this provision makes in the principles of agency which would ordinarily 


apply. 
*° CIO to Appeal Ban on Mass Picketing, N. Y. Times, Oct. 26, 1948, p. 34. 
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The general inactivity of the Board in connection with jurisdic- 
tional disputes is certainly attributable in large part to the fact 
that shortly after the passage of the Taft-Hartley Act the building 
construction industry established its own machinery for settling 
such disputes. How long this will last remains to be seen. One 
important A.F.L. union has already obtained membership approval 
for withdrawal from the agreement, “if such action is necessary 
to protect the members of the union”. 


Monthly statistics issued by the N.L.R.B. seem to indicate that 
the most frequent unfair labor practice charge being brought 
against unions involves the secondary boycott under Section 8 (b) 
(4) (A). 

Boycotts may, of course, result in suits for damages under the 
provisions of Section 303 (a). Despite frequent rumors of damage 
suits (many of which seem to be filed and later withdrawn), there 
is little or nothing that is definite to report in connection with suits. 
Certain it is that in the case of a boycott employers seem more 
frequently to be turning to filing charges with the N.L.R.B. in 
the hope of obtaining immediate injunctive relief under Section 
10 (1). Interestingly enough one enterprising employer tried to 
combine the benefits of the injunction with damages. In that case, 
after the N.L.R.B. found that the union was guilty of an unfair 
labor practice, the company asked the Board to assess money dam- 
ages against the union for the strike in which it had engaged. The 
Board ruled, however, that the legislative history of the Act showed 
clearly that the assessment of money damages was reserved for the 
federal courts.’ 


In connection with secondary boycotts two questions seem to be 
emerging as the focal points of future interest: (1) when is the 
employer against whom the boycott is directed so closely allied to 
the primary object of the union’s attention as to render the boycott 
primary rather than secondary; and (2) how does the free speech 
provision of Section 8 (c) square with certain secondary boycott 
manifestations? 


With respect to the first point a federal district court ruled in 
Douds v. Metropolitan Federation of Architects, Local 231 that 
the two companies involved were so closely allied as to make it a 
question whether the employees of one were not in reality em- 





** Union is + Willing to Break AFL Tie, N. Y. Times, Sept. 18, 1948, 
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ployees of the other.1®° Under the circumstances the court refused 
to grant an injunction. The N.L.R.B. trial examiner who subse- 
quently heard the case reached the same conclusion.’ A trial 
examiner followed this same theory in rejecting charges of a 
secondary boycott in another case,!®? even though a federal dis- 
trict court had already granted an injunction on the basis of a prima 
facie showing by the general counsel.1** However, when the same 
argument was made before the N.L.R.B. in a different case, the 
latter ruled that the Metropolitan Architects case did not apply 
because there was no financial or other connection between the 
manufacturer and the wholesale distributors involved.1* Never- 
theless, one may confidently expect that henceforth, where a sec- 
ondary boycott is alleged, the relationship between the employers 
involved will undergo serious scrutiny. 


With respect to the other question, i.e. the relationship of Section 
8 (c) to 8 (b) (4) (A), oral arguments were heard by the Board 
on October 7, 1948 on a case which will involve some fundamental 
decisions in this respect.!*® Up to this point there have been only 
the opinions of trial examiners which differ on the point. In one 
case a federal district court in Los Angeles granted a restraining 
order,!™! but the trial examiner later found that there had been 
no violation of the law by the union.!"* The conduct complained of 
was that the union had sent pickets to the terminal where the 
company’s products were being handled. Thereupon the teamsters 
and the longshoremen refused to handle the products designated 
as “hot.” Since there was no attempt, beyond the appearance of 
the pickets with signs, to compel other workers to cease handling 
“hot” goods, Section 8 (c) came into play. Before a violation 
could be found, said the examiner, it would be necessary to prove 
one of the following: 


1. That the conduct of the pickets was reasonably calculated 
to appeal to fear rather than to judgment or sympathy; 





** Douds v. ‘Mewenstines Federation of Architects, Engineers, Chemists 
one a Local 231, 75 FSupp 672, 21 LRRM 2256 (D.C. S.N.Y. 
1948 

%* Picket-Line Conduct: Impact of the Taft Act, 22 LRR 25. 

** New Rulings on Boycott, Coercion, Bargaining, 22 LRR 109. 

**Douds v. Teamsters Union, Local 294, 75 FSupp 414, 21 LRRM 2150 
(D.C. N.N.Y. 1948). 

*° Wine, Liquor and Distillery Workers’ Local 1, 2-cc-23-4 (1948), 78 
NLRB No. 61, 22 LRRM 1222. 

The Secondary Boycott Problem, Before NLRB, 22 LRR 317. 

™ Le Baron v. Printing Specialties and Paper Converters Union, Local 388, 
75 FSupp 678, 21 LRRM 2268 (1948). 
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2. That the striking union had the power to discipline members 
of the transportation unions for working in the presence of 
its pickets; 

8. That there was a joint enterprise among the three unions 
whereby each would punish its own members for working 
in the presence of its pickets. 


Another trial examiner followed similar reasoning except that he 
found the picketing coercive as regards members of the picketing 
union if it is foreseeable as to non-union employees, because they 
are not subject to discipline.!™ 


On the other hand, two other trial examiners found that picket- 
ing in furtherance of an unlawful secondary boycott is inseparable 
from the boycott, and, therefore, unlawful even if peaceful.1™ 


The final decision on this question, as well as the publication of 
“unfair lists” and similar “free speech” manifestations, will probably 
be forthcoming only after several cases have reached the Supreme 
Court of the United States. 


INJUNCTIONS 


The Taft-Hartley Act provides for three general kinds of in- 
junctions:'7° (1) discretionary injunctions against unfair labor 
practices as provided in Section 10 (j); (2) mandatory injunctions 
against certain types of unfair labor practices as provided in Sec- 
tion 10 (1); and (3) injunctions against strikes which create 
national emergencies, as provided in Section 208. 


An early issue which arose with respect to unfair labor practice 
injunctions was whether or not, under the Taft-Hartley Act, they 
could be granted on the petition of private parties. In a few 
early cases some courts were inclined to agree that they could,'"® 
although others refused.!"7 An appeal to the circuit court of appeals 


Privileged Acts in Secondary Boycott 22 LRR 11. 

* Montgomery Fair Co., NLRB (N), 22 LRR 4. 
Gould and Preisner, NLRB (N), 22 LRR 175. 

For a good discussion of the labor injunction see Ludwig Teller, The 

Labor Injunction, N. Y. Unrv. First Annual Conference on Labor, pp. 327-357. 
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= Coach Employees of America, 21 LRRM 2193 (D.C. W.Ark. 
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Textile Workers Union of America v. Amazon Cotton Mill Co., Re- 
versed and remanded 21 LRRM 2605, 21 LRRM 2166 (D.C. M.N.C. 
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in one of these cases resulted in the prevailing view that injunc- 
tions may be granted only on petition of the N.L.R.B.1% 


With respect to injunction petitions which lie in the discretion 
of the Board (and hence, really the general counsel) the latter 
has made it clear that he will go slow in starting proceedings.’ 
At this writing four such injunctions have been sought and three 
were granted.'®° It is, perhaps, not without significance that two 
have been against unions and two against companies. General 
Motors was restrained from making unilateral changes in its group 
insurance plan; and a federal district court refused to compel the 
Boeing Airplane Co. to bargain with the union. On the union side 
injunctions were granted commanding the I.T.U. to cease giving 
effect to its “no contract” policy, and ordering John L. Lewis to 
meet and bargain with the Southern Coal Producers Association. 

Perhaps the most serious substantive question to arise so far 
in connection with injunction proceedings is in connection with 
the quantum of proof to be laid before the federal district court 
when an injunction is sought. The general counsel takes the view 
that it is only necessary for him to make a prima facie case, and 
certainly his view is supported by the majority of rulings to date.1*1 
However, there are well reasoned decisions to the contrary,!®? 
and in the absence of appellate decisions the issue may hardly be 
considered settled. 


NATIONAL EMERGENCY STRIKES 
Those, who believe that the national emergency strike injunction 
is proving an effective tool for the settlement of critical disputes, 
seem to derive their greatest comfort from the fact that John L. 
Lewis was undeniably caught by its provisions in one of his periodic 





*® Amazon Cotton Mill Co. v. Textile Workers Union, 21 LRRM 2605. 

*” Remarks of NLRB General Counsel Robert Denham before the Confer- 
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sorties against the government.’** However, it should be remem- 
bered that the dispute in that case was not the usual long antici- 
pated conflict over the terms of a new contract, but rather over 
the administration of the health and welfare fund under the exist- 
ing contract. Thus, more cautious observers will be inclined to 
reserve judgment on the effectiveness of the law against the wily 
Mr. Lewis until at least his second brush with it, which may come 
in 1949. 


The balance of the record, where the provisions of Sections 
206-210 have been invoked in national strike situations, is not very 
impressive. 


It is true that an injunction staved off a threatened strike in the 
atomic energy industry.1** But, when it expired, the workers over- 
whelmingly rejected the company’s last offer, and still remained 
on the job until a settlement was reached. It would be hard to 
prove that the same result would not have obtained in the absence 
of an injunction. 


The meatpacking and telephone disputes do not seem to prove 
much either way.'** In the former the board of inquiry’s report was 
never followed by a request for an injunction and a long strike 
ensued. Quite possibly no “national emergency” was involved in 
this case since there never seemed to be a time during the strike 
when the national health or safety was imperilled. The telephone 
case, on the other hand, was settled by the parties while the board 
of inquiry stood by. 


In two other cases injunctions were obtained on both the east 
and west coasts in maritime disputes. On the east coast the in- 
junction ran against the International Longshoremen’s Association 
(A.F.L.), and the New York Shipping Association. Once again 
the employers’ last offer was overwhelmingly rejected. The parties 
reached an agreement just as the injunction expired, but as this 
is written the settlement is unacceptable to various locals of the 
International union and a strike is in progress. Of particular inter- 
est in this case is the fact that both sides expressed dissatisfaction 
with the function of the board of inquiry on the ground that it 
was not empowered to make recommendations—which they felt 
were needed. Both sides joined in petitioning the President to 





*8 U.S. v. International Union, U.M.W.A., 21 LRRM 2570 (D.C. Dist. 
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appoint a fact-finding board which could give them some affirma- 
tive aid in drawing their contract.'%* 

The west coast injunction involved the International Longshore- 
men’s and Warehousemen’s Union and the Waterfront Employers 
Association of the Pacific Coast. When it came time to vote on 
the employers’ last offer, the union boycotted the election and 
there was no balloting. The strike has been long and bitter since 
the injunction expired, although, as this is written, there is real 
hope that the parties will reach an agreement.’** 

Meanwhile, in contemplating the future it is interesting to note 
that one well informed management representative has predicted 
that 1949 “will witness more labor trouble in terms of strikes and 
lost man-hours than any year since 1946.”188 


HEALTH AND WELFARE FUNDS 


A survey of the developments under the Taft-Hartley Act can 
hardly be concluded without a comment on health and welfare 
funds. Though the Taft-Hartley Act seems not to have changed the 
previous law on the point involved, it is only in the past year that 
Board rulings have come down establishing pension and insurance 
programs as within the area of collective bargaining.'*® These 
decisions will undoubtedly be appealed to the United States 
Supreme Court before a final answer is available, but already one 
circuit court of appeals has indicated agreement.’®° Thus, it seems 
entirely probable, unless the law is changed, that the years ahead 
will see collective bargaining over health and welfare plans. This 
fact gives increased importance to the provisions of Section 302 
which set up regulations for the control funds devoted to such 
plans. 

That certain types of plans will be unaffected by Section 302, 
is illustrated by the ruling in the St. Louis Health Institute case. 
In an action to determine whether payments by an employer to 
the defendant health institute were illegal under Section 302, the 
court held the payments valid, since: (1) neither the employees, 
nor the union representing the employees, has any right, title, or 





* Action By Truman in Pier Case Urged, N. Y. Times, Oct. 12, 1948, p. 47. 
™ Negotiations Open to Free Coast Ships, N. Y. Times, Nov. 12, 1948, p. 3. 
“Frank Rising, General Manager of the Automotive and Aviation Barts 
Manufacturers in Detroit, speaking before the Associated Industries of Cleve- 
land, Business Week, Sept. 25, 1948, No. 995 p. 104. 
* Inland Steel Co., 13-C-2836, 77 NLRB No. 1, 21 LRRM 1310 (1948). 
(1948) Cross and Co., 1-C-2676, 77 NLRB No. 188, 22 LRRM 1131 
” Td., Note 1. 
™ Rice Stix Dry Goods Co. v. St. Louis Labor Health Institute, 22 LRRM 
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interest in any funds of the institute, nor in the control or man- 
agement; (2) control of the institute rests in its membership and 
an elected board of trustees which includes representatives of em- 
ployers, employees, and the general public; and (3) the institute 
does not act in any way in representing employees or in negotiating 
labor contracts.1%? 

Now that new legislation is in the offing, consideration will surely 
be given to whether Section 302, like the union shop clause, may 
have “backfired.” Congressional sponsors felt that the administra- 
tion of welfare funds must be jointly controlled by employer- 
employee representatives.!®* In practice management people may 
find that they are not anxious to share in the administration. For, 
while this may insure proper disbursement of the fund, it also 
commits management to equal responsibility for the stability and 
actuarial soundness of the plan. 


CONCLUSION 


The President has indicated that he expects to seek repeal of the 
Taft-Hartley Act on a two sided basis. In other words in writing 
the new law he wants the advice and agreement, if possible, of 
both labor and management. Thus, the pattern which was followed 
in writing the Railway Labor Act, which, until the war years was 
considered to be so successful, would be repeated. Labor’s coop- 
eration in this venture is, of course, assured, since the President 
has openly dedicated himself to repeal of the Taft-Hartley Act. 
The press reports indicate that industry, while skeptical, is favor- 
ably inclined towards the proposal.'%* 

The obstacles in the path of such an agreement are very real but, 
perhaps not insurmountable. In retrospect the Taft-Hartley Act 
may have a sobering effect on the legislative demands of both 
sides, for, as they sit down to consider a new law, it will be crystal 
clear that what the law gives the law can also take away. The 
wise conclusion may be that sound industrial relations cannot be 
developed in the political arena. The “best” law, in the opinion 
of both labor and management, may come to be that law which, 
beyond including certain basic essentials on which they can per- 
haps agree, will emphasize and facilitate collective bargaining 
between the parties. 





2528 (D.C. E.Mo. 1948). 

The St. Louis Health Institute plan has been written up in 66 MoNTHLY 
Lazsor Review 34 (1948). 

*°93 Conc. Rec. 4805 (May 7, 1947). 

™ Industry Indicates It Will Cooperate on New Labor Law, N. Y. Times, 


Nov. 6, 1948, p. 1. 











HISTORY OF DEFAMATION 


R. C. DoNNELLY 


Within the complex group of individual interests of personality 
is the claim to honor and reputation which Anglo-American law 
seeks to protect, in the main, by a civil action for libel or slander. 
There is no need to quote Shakespeare to emphasize the inestimable 
value of a good name. Consequently, no system of law can fail to 
take some account of this interest and afford some redress for harm 
suffered from disparaging or defamatory statements. In fact, it 
may be asserted that the role assigned to the individual's interest 
in his reputation, its place in a community’s scheme of values, and 
the type of protective measures taken, are important indications of 
the community’s cultural level and democratic quality. In making 
an appraisal of any society it is pertinent to ask what individuals 
are protected against what kinds of statements and by what legal 
mechanisms. 


Reputation is the result of the judgment which others have 
formed regarding one’s real character, and this judgment is ac- 
quired and affected by those instrumentalities which reach the 
observer’s mind. Hence, the law of defamation is forced to deal 
with all forms of communication by which ideas are transmitted — 
spoken and written words, signs, symbols, pictures, caricatures, 
effigies, and photographs. It would seem, therefore, that any false 
communication which damages one’s reputation should give rise 
to an action for damages for the harm sustained. The common law, 
however, treats what is essentially the same tort in two essentially 
different ways. To generalize, the written defamation of another 
is a libel which is actionable per se, that is, actionable without 
proof of temporal loss. The injured person may treat the wrong as 
either a crime or a tort or both. On the other hand, spoken defama- 
tion is only a tort, and will only be a tort if the words fall within 
limited categories of cases in which words are slanderous per se, 
or unless they cause temporal loss. 

That this dichotomy based on mere form was well established 


by 1812 appears from the remarks of Lord Mansfield in Thorley 
v. Lord Kerry,’ where the question was whether an action would 





* (1812) 4 Taunt. 355. Among the first cases in the United States adopting 
the formal distinction between libel and slander are: Dole v. Lyon (N. Y. 
1813) 10 Johns. 447; Cooper v. Greeley (N. Y. 1845) 1 Denio 347; Clark 
v. Binney (Mass. 1824) 2 Pick. 113; Colby v. Reynolds (1834) 6 Vt. 489, 
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lie for written words when it was conceded that no action would 
lie if they had been spoken. He said: 


I do not now recapitulate the cases, but we cannot, in 
opposition to them, venture to lay down at this day, that no 
action can be maintained for any words written, for which an 
action could not be maintained if they were spoken .. . If 
the matter were for the first time to be decided at this day, I 
should have no hestitation in saying, that no action could be 
maintained for written scandal which could not be maintained 
for the words if they had been spoken. 

The reasons for the existence of such an anomalous state of 


affairs are to be discovered in legal history.” 


The early statutes of Edgar and Canute* recognized an interest 
in reputation and imposed severe penalties for its invasion. The 
customary law of the English Boroughs likewise afforded protec- 
tion.* To understand, however, the development of the law of 
defamation it is necessary to trace its progress through four differ- 
ent courts: The local courts; the ecclesiastical courts; the common- 
law courts; and the Star Chamber. 


DEFAMATION IN THE LOCAL CouRTS 


Defamation was one of the most common torts brought before 
the local courts in the middle ages. Shame was keenly felt and the 





*See generally: Veeder, History of Defamation 3 Cor. L. Rev. 546, 571 
(1903) and 4 Cot. L. Rev. 33, (1904) ; Carr, History of Defamation 18 Law 
Q. Rev. 255, 388, (1902) ; 2 Pottocx & MaiTLanp 537, History oF ENGLISH 
Law (1899); Puucxnett, A Concise History or THE Common Law 435, 
(1936) ; RestaTEMENT, Torts, §548, comment b. Historical note. 

*3 Edgar 4 provided: “And if anyone seeks to accuse another man false- 

ly, so that he is injured either in property or in reputation, and if the 
second man can refute the charge which the first has sought to bring 
against him, the first shall forfeit his tongue, unless he redeem himself 
with his wergeld.” 

2 Canute 4 provided: “And if a man seeks to accuse another man false- 
ly in such a way as to injure him in property or reputation, and if the 
latter can refute the accusation brought against him, the first shall for- 
feit his tongue, unless he redeem himself with her wergeld.” 

These statutes are translated in Ropertson, THE Laws oF THE KINGS OF 
ENGLAND FROM EDMUND TO Henry I (1925). 

*See 1 BoroucH Customs (Seldon Society) 78, 79, 80 for the following 
examples: 

Preston, cap. 40 (12th Century). “If a burgess slanders another and con- 
fesses the same, he shall make amends with twelve-pence. If he denies the 
same, he shall purge himself alone against witnesses. If the slander be uttered 
outside the court, he pays nothing.” 

Ipswich, cap. 73 (1291). “It is the custom of the aforesaid town that if 
any one in the said town falsely or maliciously slanders another in the public 
market-place or openly before the people, accusing him of larceny, robbery, 
treason, forgery or other crime, by which he may be injured or suffer damage 
or may be humiliated or robbed of his honour, he who is thus slandered shall 
have his recovery by gage and pledge before the bailiffs of the said town against 
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courts gave the offense a generous scope. In almost every action 
before a local court in the 18th century the plaintiff will claim 
compensation, not only for the damage (damnum) but also for the 
shame (huntage, dedecus, pudor, vituperium) that has been done 
him.® Accusations of crime and sexual immorality were common 
types of statements for which actions were brought. Thus one of 
the Pleas of the Manors of the Abbey of Bec in 1249 discloses that 
“Adam Moses gives half a sextary of wine to have an inquest as 
to whether Henry Ayulf accused him of the crime of larceny and 
used opprobrious and contumelious words of him. Afterwards 
they made accord and Henry finds security for an amercement. 
Fine, 12d.”° The Court of the Abbot of Ramsey in the Fair of St. 
Ives had before it in 1275 a case in which one Thomas complained 
that Maud, wife of John Woodfull, “against the peace of the lord 
Abbot and of the bailiffs of the fair came into the bake-house of the 
said Thomas and attacked the wife of the said Thomas with con- 
tumelious words calling her whore and sorceress and violently 
assaulted her with a certain ‘gate’ of yeast and poured it over the 
white meal of the said Thomas to his damage 3d. and to his dis- 
honour 6s.8d.”" 


An unusual case of set-off appears in the records of the Court 
of the Bishop of Ely at Littleport in 1321:8 





the slanderer. And for such public slander the slanderer shall not be received 
to defend himself by his law, but there shall be inquiry by good inquest as to 
whether he has in such manner slandered the man or not.” 

*For records of cases in the local courts see the followin 
TuHeE Court Baron (Seldon Society) 48, 57, 61, 27, 28, 30, 4¢ 40, “125, 126, 130, 
136, and 133. 
1 Serect Pras 1n Manoriat Courts (Seldon Society) 19, 36, 109, 116, 
118, 143, and 170. 
1 Manchester Court Leet Records 24. 
MASsINGBERD, Court Rotts oF THE MANor oF INGoLDMELLS (1902) 19, 
SO, 21, 22, 25, 241, 2. 
Bamtzy, THE Prescott Court Leet (1937) 169, 179, 189, 192, 213, 229. 
Aut, Court Rotts or Ramsey AssBey (1928). 
Wuone, Court Rotts In THE MANOR OF HawortH (1946). 
Tuomas, CALENDAR OF Earty Mayor’s Court RuLes oF ITY 
Lonpon (1924) 20, 23, 40, 35, 24, 97, 120, = 158, 217, 216, 208, 199, 
222, 221, 219, 237, 225, 352, 247, 258, 255, 261 
Tuomas, CALENDAR OF PLEA AND MEMORANDA Rots or THE City oF Lon- 
DON, 1298-1307 (1924) 3, 5, 14, 15, 17, 110, 125, 149, 152, 154. 
Thomas, ibid., 1381-1412 (1932) 1, 2, 18, 36, 40, 50, 60, 61, 64, 65, 125, 
229, 275. 
Thomas, ibid., 1413-1437 (1943) 43, 168, 181, 210, 222, 224, 236. 

For general discussion see 2 Pottock & MAITLAND, 535, History or Eno- 
tisH Law (1899) ; MaITLAND’s introduction to 1 SELEcT PLEAS 1n MANORIAL 
Courts (Seldon Society). 

*See 1 SeLect Pieas 1n MANnortAt Courts (Seldon Society) 19. 
™See 1 Setect PLreas 1n MANoriAL Courts (Seldon Society) 143, 145. 
*See THe Court Baron (Seldon Society) 133. 
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It is found by inquest that Rohese Bindebere (3d.) called 
Ralph Bolay thief and he (3d.) called her whore. Therefore 
both in mercy. And for that the trespass done to the said 

Ralph exceeds the trespass done to the said Rohese, as has been 

found, therefore it is considered that the said Ralph do recover 

from the said Rohese 12d. for his taxed damages. 

Frequently the insult alone was the basis of the action,® and vin- 
dication seems to have been the main reason for bringing suit for 
frequently the plaintiff, after recovering a judgment for damages, 
would release a portion of it. For example, the records contain 
such statements as these: “The damages are released except 6d”;1° 
and “Richard forgives all for 12d”.1! In the usual case, however, 
the plaintiff would allege that he had sustained pecuniary damage 
as a result of the defamation.’* In a case before the Court of the 
Abbot of Ramsey at King’s Ripton in 1294, the controversy was as 


follows:18 


Henry of Swindon complains of John Stalker for that he. . . 
came to Margery wife a Nicholas Hall and there defamed 
the said Henry by saying that he was a thief, a seducer, and 
a manslayer and other enormous things . . . and not content 
with this . . . sent a letter to Sir Roger . . . rector of the 
church . . . in which he violently defamed the said Henry by 
the said words . . . for which cause the said Sir Roger cut 
off three years from the term which he (Henry) has . . . by 
lease from the said Roger, to his detriment 30s. and to his 
grave damage 20s. 


It should also be noted that this case is authority for the proposi- 
tion that it made no difference whether the defamation was spoken 
or written. As yet there was no formal distinction between spoken 


and written words. 


There are also indications that the truth of the defamatory utter- 
ances could be pleaded in justification. Thus in 1294, in a case 





*See 1 Sevect PLEAs 1n MANortAL Courts (Seldon Society) 36, 109, 
125, 133, 82; Tue Court Baron (Seldon Society) 125, 133; Courr Rotts 
OF THE MANoR oF INGOLDMELLS, 21, 22, 25, 29; 1 Manchester Court Leet 
Records 24; THomas, — or Earty Mayor’s Court ROoLts oF THE 
Crry or LoNnDoNn (1924) 2 

*See 1 SeLect PLEas Zz ManoriAL Courts (Seldon Society) 95, 109. 

* Ibid, 170. See also, THomas, CALENDAR oF EARLY Mayor’s Court Rotts 
or THE City or LonDON (1924) 352. 

™See 1 Setect Preas 1n MANoriAL Courts (Seldon Society) 170; THE 
Court Baron (Seldon Society) 48, 130, 136; Court Rotts or THE MANor 
or INGOLDMELLs 19; THomas, CALENDAR oF EARLY Mayor’s Court Ro.ts 
OF THE City or Lonpon (1924) 40, 158, 352; THomas, CALENDAR OF PLEA 
AND MEMORANDA RoLLs oF THE CITY OF Lonpon, 1298-1307 (1924) 14; 
ae, ibid, 1413-1437 (1943) 168. 

1 Setect Pueas in MANorIAL Courts (Seldon Society) 116. 
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before the Court of the Abbot of Ramsey’s Honour of Broughton,"* 
it was alleged that the defendant had accused the plaintiff of 
stealing grain and the report states: 


The said John is present and defends the words of court, 
etc. And says that he never slandered the said William but 
only told the truth and the truth is no slander, for he cannot 
and will not deny but that he openly said that William had 
carried off the rector’s corn as aforesaid and this he is ready 
to verify in whatever way the court shall consider. 

The records of the Court Rolls of the City of London disclose 
a similar pattern of cases except that a high percentage of them 
involved the slander of public offiicals such as the Mayor and 
Aldermen.’® It also appears that the county courts were prepared 
to supply a remedy in case of defamation. In 1333 the county court 
of Bedford tried an action in which the plaintiff alleged that the 
defendant called him a “false and faithless fellow” whereby he 
was prevented from completing a loan from a third person. The 
plaintiff alleged that “he had suffered loss to the damage of twenty 
shillings and more”.!¢ 


DEFAMATION IN THE ECCLESIASTICAL CouRTS 


Before the Norman Conquest in 1066, ecclesiastical as well as 
temporal cases were tried in the same tribunals. Both secular and 
spiritual officials sat in the local courts.'? Soon after the conquest, 
however, William issued his famous decree separating the spiritual 
and the temporal courts '* and as a result separate ecclesiastical 





“See 1 SeLecT PLeAs 1n MANorIAL Courts (Seldon Society) 82. Also 
see, ibid, 95 for a similar case in 1278 and the following: Court Rots oF 
Manor oF INGOLDMELLs 13; THomas, Mayor’s Court Routs or City oF 
Lonpon (1924) 146; and THomas, PLEAS AND MEMORANDA ROLLS OF 
City oF Lonpon, 1413-1437 (1943) 168. 

* See records cited in note 5, supra. 

* Text and translation in Plucknett, New Light on the Old County Court, 
42 Harv. L. Rev. 639, 668. 

* For general discussions see: 1 Pottock & MAITLAND, History oF ENGc- 
LisH Law 88-114 (1895) ; Setaro, A Prologue to a History of English Ecclesi- 
astical Law (1936) 16 B.U.L. Rev. 358; Setaro, A History of English Ecclesias- 
tical Law 18 B.U.L. Rev. 102, 342 (1938); The Early Ecclesiastical Law of 
England, 157 L.T. 496 (1924); 1 Burn, EcciestasticaL Law (1763). 

* “William, by the grace of God, King of the English, to R. Bainard and 
G. de Magnavilla, the P. de Valoines, and to my other faithful ones of Essex 
and of Hartfordshire and of Middlesex, Greeting. 

Know all of you and my other faithful ones who remain in England, that 
by common counsel and by the advice of the archbishops and bishops, and 
abbots, and of all the princes of my kingdom, I have decided that the episcopal 
laws, which up to my time in the kingdom of the English have not been 
right or according to the precepts of the holy canons, shall be observed. Where- 
fore I command, and by royal authority decree, that no bishop or archdeacon 
shall any longer hold pleas pertaining to the episcopal laws in the hundred court, 
nor shall they bring before the judgment of secular men any case which per- 
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courts, administering only the canon law, were established. Once 
the two systems were set at variance it was inevitable that jurisdic- 
tional difficulties and conflicts would arise. The Church made wide 
claim of power to correct the sinner for his soul’s health and within 
the scope of this broad assertion, along with the whole province of 
sexual morality, usury, and perjury, came defamation. Reproachful 
language which lessened one’s good name was embraced by the 
broad title “injuria” of the Roman Law and this class of injuries 
grew, in ecclesiastical law, into the distinct title “diffimation.” In- 
asmuch as the Church was responsible for the cleanliness of men’s 
lives it stayed the tongue of the defamer pro custodia morum of the 
community, and pro salute animae of the delinquent.’® The usual 
ecclesiastical penance for the offense was an acknowledgment of 
the baselessness of the imputation. If the words were spoken in 
a public place the penance was usually required to be performed 
in public, as in the church of the parish where the person defamed 
lived and during a divine service. The defamer publicly announced 
that he had defamed the plaintiff and therefore begged pardon and 
forgiveness, first of God and then of the person defamed. If the 
words were spoken in a private place the penance was done in the 
house of the person defamed, of the minister, or of some neighbor.° 
Also during the 12th century a revival of interest in the civil law 
occurred and around the middle of the century various compilations 
and treatises appeared which gave ad hoc support to the doctrine 
previously asserted.*! 


The jurisdictional disputes between the royal courts and the 
ecclesiastical courts arising out of competing claims to jurisdiction 





tains to the rule of souls; but whoever shall be summoned, according to the 
episcopal laws, for any cause or for any fault, shall come to the place which 
the bishop shall choose or name for this purpose, and shall do right to God 
and his bishop not according to the hundred court, but according to the canons 
and the episcopal laws.” 

The decree is set out in Pounp & PLuckKNeETT, READINGS ON THE HISTORY 
AND SYSTEM OF THE Common Law (3d ed. 1927) 71. It should be noted 
that the decree expressly refers only to the hundred court. The Leges Henrici 
Primi, c. 7, s. 3, indicate that the bishops continued to administer canon law 
in the county courts as late as the reign of Henry 1. See discussion of this 
point in Stusss, Lectures on Earty ENGuisu History 163 (1906). 

* Villiers, The Roman Law of Defamation 34 L. Q. Rev. 412 (1918). 

* 1 Burn, Eccresiastica, Law 481 (1763). 

™ Among the most important publications were Gratian, Concordia Discor- 
dantium Canonum, generally known as the Decretum, published in the middle 
of the 12th Century; and the elaborate treatise of William Drogheda, written 
about 1239 and called Summa Aurea. The former was the initial collection of 
canonical jurisprudence which later formed the Corpus Juris Canonici, while 
the latter dealt with the canon law of England. For other works of this period 
see, Setaro, A History of English Ecclesiastical Law 18 B.U.L. Rev. 102, 342 


(1938). 
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over defamation cases will be discussed later but during the 18th 
and 14th centuries ordinary cases of defamation were recognized 
by the royal courts as being of spiritual cognizance. There was no 
assertion on the part of the latter to a general jurisdicition over 
pleas of defamation but there was one type of situation to which 
the royal courts did react. Frequently actions of defamation were 
brought in the ecclesiastical courts for accusations made or evi- 
dence given in a royal court proceeding. The royal courts felt that 
statements made in the course of their proceedings were so ex- 
clusively of their jurisdiction that they could not be considered as 
grounds for an action in an ecclesiastical court. To prevent this 
situation the royal courts issued writs of prohibition de diffama- 
tione.** That these writs were freely issued and that the ecclesiasti- 
cal courts were resentful is indicated by the Statute of Circum- 
specte Agatis in 1285*° and the Statute Articuli Cleri of 12954 
which attempted to limit their issuance. These statutes were appar- 
ently not well received for in 1327 another statute was enacted 
which practically nullified the Circumspecte Agatis and Articuli 
Cleri insofar as defamation cases were concerned.”® 


A collection of some 700 cases in the ecclesiastical courts cover- 
ing the period from 1475 to 1610 shows that between 5 and 6 per 
cent of them were defamation cases and the majority of these 
involved imputations of sexual immorality.2* Furthermore, as in 
the local courts, there was no distinction based on form, it being 
immaterial whether the defamation was written or spoken.?” The 
courts would consider the general implication of the words used 





* For excellent studies of the writ of prohibition see, Adams, Writ of Pro- 
hibition to Court Christian 20 Minn. L. Rev. 272 (1936); and Flahiff, The 
Writ of Prohibition to Court Christian in the 13th Century, 6 MEDIEVAL StuD- 
ies 261 (1944) and 7 Meprevat Stupres 229 (1945). 

* 13 Edw. 1, c. 1. See discussion in 2 Co. Inst. 492. 

*Q Edw. 2. See discussion in 2 Co. Inst. 599. 

* 1 Edw. 3, Statute 1, c. 11. “The commons do grievously complain, that 
when divers persons, as well Clerks as Lay People have been indicted before 
Sheriffs in their Turns, and after by Inquests procured, be delivered before 
the Justices! ... (2) after their deliverance they do sue in the Spiritual Court 
against such Indictors, surmising against them that they have defamed them, 
to the great Damage of the Indictors, wherefore many People of the Shire be in 
Fear to indict such Offenders (3) the King will, That in such Case every Man 
that feeleth himself grieved thereby, shall have a Prohibition formed in the 
Chancery upon his Case.” 

* See Carr, History of Defamation 18 Law Q. Rev. 255, 270 (1902), citing 
Archdeacon Hale’s Precedents. 

™ See Ware v. Johnson (1755) 2 Lee 103, “it was not material whether the 
defamation was in writing or by parol.” Also see GoDOLPHIN’s ABRIDGMENT 
oF THE EccuesiasTicaL Laws 514 (1680). 
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rather than insisting upon a specific imputation of an ecclesiastical 
offense.”8 


Long before the Reformation the tyranny and corruption of the 
ecclesiasitical courts aroused resentment.?® In addition, the inade- 
quacy of “penance in a white sheet” as a form of redress; the de- 
cline in importance of the local courts; the aggressiveness of the 
royal courts once they permitted an action on the case for words;*° 
all spelled the declension of the ecclesiastical courts. In 1640*! their 
jurisdicition was crippled; it survived in theory only after 1661;%? 
and was finally abolished in 1855.** 


DEFAMATION IN THE RoyaL Courts Down To 1641 


Until the early part of the 16th century the great bulk of defama- 
tion cases were handled by the local and ecclesiastical courts. In 
1295, an appeal of treason from the King’s Court in Ireland was 
called to England and the process quashed because the case had 
been brought as one of defamation. It was solemnly declared by 
Parliament that “in this realm it is not the practice to plead pleas 
of defamation in the King’s Court.”** 


Although it may not have been “the practice” to bring defama- 
tion cases before the royal courts, they did take cognizance of cases 
where one of the parties was a royal official or belonged to a class 
of persons over which royal jurisdiction extended. Prynne** re- 
ports an entry from the Exchequer roll in 1265 of an action of 
slander as follows: 


* See Crompton v. Butler (1790) 1 Hag. Con. 460. “The rules of law, 
which have governed the proceedings of the Ecclesiastical Courts in cases of 
this kind, do not require that the term ‘whore’ should be the specific word 
used ; for what would, in common and popular acceptation, imply the crime 
of incontinence will amount to the same thing; and there are a variety of 
cases in which the particular word has not been employed, but some periphrasis, 
implying the same import; yet it has been held good proof of defamation.” Sce 
also Smith v. Watkins (1790), 1 Hag. Con. 467. 

* See Veeder, The History and Theory of the Law of Defamation 3 Cot. L. 
Rev. 546 at 552 (1903); Cleveland, Defamation in Local and Ecclesiastical 
Courts, 40 Law Maa. & Rev. 271 (1915). 

” See discussion, infra. 

*16 Charles 1, c. 11, s. 4. 

* 13 Charles 2, c. 12, s. 4. 

"18 & 19 Vict. c. 41. “Whereas the Jurisdiction of the Ecclesiastical Courts 
in Suits for Defamation has ceased to be the Means of enforcing the Spiritual 
Discipline of the Church, and has become grievous and oppressive to the 
Subjects of this Realm... 

1. From and after the passing of this Act it shall not be lawful for any 
Ecclesiastical Court in England or Wales to entertain or adjudicate upon 
any Suit for or Cause of Defamation, any Statute, Law Canon, Custom, or 
Usage to the contrary notwithstanding.” 

“1 Rotuli Parliamentorum 132-134. 

* PRYNNE, ANIMADVERSIONS ON Coxke’s FourtH InstiTuTE 58 (1669). 
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Richard of Chesterford, a clerk of the Receipt of the Ex- 
chequer, complains that Bonenfant, a Jew of Execter, on such 

a day, in the presence of the clerks, serjeants, and other min- 

isters of the Exchequer, spoke to him opprobrious and con- 

tumelious words, charging him with being a falsifier of the 
king’s rolls; and this he said to his shame and damage which 
he would not have suffered for 100 pounds. 

Another case in the Exchequer in 1280 was an action of trespass 
by Joseph de Chauncy, Treasurer, against William le Blund, wine 
broker. It was alleged that the defendant had procured the breach 
of a contract between the plaintiff and a third person and in addi- 
tion had “vilely attacked with abusive and dishonourable words: 
whereby the same Treasurer was the worse and has damage to the 
value of 20 marks”.*¢ 


A case in the Exchequer of the Jews in 1273 was as follows:** 


Samuel, son of Aaron, Jew, of London, was attached to 
answer Roger de Kineton touching a plea of trespass, whereof 
the said Roger complains that . . . the said Samuel did him, 
Roger . . . molest and assail with contumelious words, charg- 
ing him with the crime of seduction, whereby the said Roger 
lost repute with the said Earl and his men, and also with sev- 
eral others, so that he is unable to get from the said Earl his 
salary for service rendered him, to his, Roger's damage, 100 
pounds, whereof he produced suit. 

In 1300 a case arose in the King’s Bench in which Thomas, son 
of Stephen of Blyth and Robert of Burton, vicar of the church of 
Blyth, were attached to answer Adam de Whytine and Johanna, 
his wife, on a plea of conspiracy and trespass. It was claimed by 
the plaintiffs that the defendants “maliciously presented and de- 
famed the aforesaid Johanna, the aforesaid Adam’s wife, on the 
ground that a certain Nicholas, monk of Blyth, was said to have 
committed adultery with the aforesaid Johanna.” As a result of 
this accusation Johanna had been cited before the archbishop and 
had expended 20 pounds before she was purged and acquitted of 
all the crimes imputed to her. A judgment was rendered for the 
plaintiffs.** 


The first Year Book case involving defamation arose in 1356. 
One Lucy had called Seton, J., sitting in the Exchequer, a “traitor, 
felon and robber.” Seton brought suit for 1000 pounds damages. 





* SELECT CASES IN THE EXCHEQUER OF Puzas (Seldon Society) 103, c. 162. 

*SELecT Peas, STARRS, AND OTHER RECORDS FROM THE ROLLS OF THE 
EXCHEQUER OF THE Jews (Seldon Society) 70. 

*3 Serect Cases 1n Kino’s BENCH UNDER Epw. I (Seldon Society) 95, 
no. 55. 
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Lucy was found guilty by a jury of attorneys who awarded him 100 
marks in damages. The court reserved the question as to whether 
the damages should be arrested.*® The other Year Book cases*® 
throw very little light upon the development of the tort of defama- 
tion. By 1535,41 however, it appears that if the defendant has used 
words imputing a common law crime to the plaintiff the words are 
actionable in the common law courts and from this time on defama- 
tion has a continuous history in these courts. 

Before continuing to trace the development of this tort in the 
royal courts it is advisable to return to the year 1275 when we find 
the beginning of a series of statutes creating the offense of scandal- 
um-magnatum — slander of magnates. The rumors and unrest 
resulting from the Baron’s Wars were felt by the leading men of 
the realm to require the curtailment of free speech in order to safe- 
guard the peace of the kingdom. These statutes were essentially 
political in character and the first enactment describes the condi- 
tions which produced it:* 

Forasmuch as there have been oftentimes found in the Country 
Devisors of Tales, whereby Discord, or Occasion of Discord, 
hath many times arisen between the King and his People, or 
great Men of this Realm; For the Damage that hath and may 
thereof ensue, it is commanded, That from henceforth none 
be so hardy to tell or publish any false News or Tales, where- 
by Discord, or Occasion of Discord or Slander may grow be- 
tween the King and his People, or the great Men of the Realm; 
and he that doth so, shall be taken and kept in Prison, until he 
hath brought him into Court, which was the first Author of 


the Tale. 

The unrest centering around the activities of John of Gaunt and 
which eventually led to the Peasant’s Revolt provoked the re-enact- 
ment of the statute in 1378.4? Subsequent re-enactments occurred 





* 30 Lib. Ass. fo. 177, pl. 19. 

“Y.B. 2 Edw. IV 5 (10); Y.B. 15 Edw. IV, 32 (15) ; Y.B. 17 Edw. IV, 3 
(2); Y.B. 22 Edw. IV 20 (47), cont. 29 (9); Y.B. 38 Henry VI, 14 (13); 
Y.B. 9 Henry VII, 7 (4); 12 Henry VII, f. 22 (Trint. pl. 2) 24. 

“Y.B. 27 Henry VIII, 14 (4). See also, Anon. 1 Dyer 19a (1536). 

“3 Edw. 1, c. 34. 

“2 Rich. 2, c. 5. This re-enactment also defined the “great Men of the 
Realm” as follows: “Of devisors of false News and of horrible and false Lyes, 
of Prelates, Dukes, Earls, Barons, and other Nobles and Great Men of the 
Realm, (2) and also of the Chancellor, Treasurer, Clerk of the Privy Seal, 
Steward of the King’s House, Justices of the one Bench or of the other, and 
of other Great Officers of the Realm of Things which by the said Prelates, 
Lords, Nobles, and Officers aforesaid, were never spoken, done, nor thought, 
(3) and in great Slander of the said Prelates, Lords, Nobles, and Officers, 
whereby Debates and Discords might arise betwixt the said Lords, or between 
the Lords and the Commons, and whereof great Peril and Mischief might 
come to all the Realm and quick Subversion and Destruction of the said Realm, 


if due Remedy be not provided.” 
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in 1388,*4 1554*5 and 1559.46 They were not repealed until 1888,*7 
although they had been obsolete for many years. 


These statutes were criminal in character and were administered 
in the Star Chamber. Notwithstanding the silence of the statutes 
as to a civil remedy for their violation, the common law courts as 
early as 1497 began to entertain civil actions for damages based 
upon a violation of the statutes.** At first the statutes were nar- 
rowly interpreted and there was a reluctance to extend the scope 
of the civil remedy*® but this initial trepidation was short lived and 
in the early part of the 17th century the statutes were given a 
broad and severe application.*° Words that would not support an 
action on the case were held to be actionable under the statutes. 
Thus in The Earl of Lincoln v. Roughton,™ the defendant had said: 
“My lord is a base earl, and a paltry lord, and keepeth none but 
rogues and rascals like himself.” In holding these words actionable 
under the statutes it was stated that they 

touched him in his honour and dignity; and to term him ‘base 

lord’ and ‘paltry earl,’ is matter to raise contempt betwixt him 

and the people, or the King’s indignation against him; and such 
general words in case of nobility will maintain an action, al- 
though it will not in case of a common person. 

This civil remedy for violation of the statutes was unavailable 
unless the plaintiff could qualify as a “magnate.” Others had to 
resort to the local courts or the ecclesiastical courts until the com- 
mon law courts began to entertain actions on the case for words. 
We have seen that from 1535 on defamation has a continuous 





“12 Rich. 2, c. 11. This re-enactment contained the following addition: 
“That when any such is taken and imprisoned, and cannot find him by whom 
the Speech be removed, as before is said, that he be punished by the Advice of 
the Council, notwithstanding the said Statutes.” 

For other statements of the reasons giving rise to these statutes see the 
following: BARRINGTON, OBSERVATIONS ON THE STATUTES 314 (1796) ; Hott, 
Law or Lisex (Ist Amer. ed. 1818) 35, 178; and speech of Pemberton, 
Serjeant, in Townsend v. Hughes (1677) 1 Mod. 233, 2 Mod. 150. 

“1 & 2 Phillip and Mary, c. 3. 

“1 Eliz. c. 6. 

“50 & 51 Vict. c. 59. 

* Lord Beauchamps v. Sir Richard Croft (1497) 3 —. _— Keil 26. 

“ Archevesque of Everwick’s Case (1561) Moore K. B. 

” See William Viscount Say and Seal v. Stephens (1628) Cro. Car. 136, 
holding actionable the words “Thy Lord is a traitor’ and sustaining a verdict 
in favor of the plaintiff for 2000 pounds; Townsend v. Hughes (1677) 1 Mod. 
233, 2 Mod. 150, holding actionable the words “My Lord Townsend is an un- 
worthy person” and sustaining a verdict for 4000 pounds. 

In The Bishop of Norwich v. Pricket (1581), Cro. Eliz. 2, it was held that 
scandalum magnatum lies for charging a bishop with heterodoxy. 

See also: Lord Cromwell’s Case (1578) 4 Co. Rep. 12b; Lord Mordant v. 
Bridges (1586) Cro. Eliz. 68; Earl of Lincoln v. Michelborn, (1597) Gould 
48, 116; and 2 Co. Inst. 225 
"Cro. Jac. 196 (1606). 
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history in the common law courts and it is to this development that 
we now return. 

Inasmuch as the importance of the local courts was waning the 
main clash of jurisdictions arose between the ecclesiastical courts 
and the common law courts. The popularity of damages as a 
remedy; the resentment against the tyranny and corruption of the 
ecclesiastical courts; plus the aggressiveness of the common law 
courts, foretold the outcome of this struggle. The jurisdictional 
tests that were finally devised by the common law courts were 
stated by Coke in Palmer and Thorpe’s case®? as follows: 

Touching defamations determinable in the Ecclesiastical 

Court, it was resolved that such defamation ought to have three 

incidents: 1. That it concerns matter merely spiritual and de- 

terminable in the Ecclesiastical Court, as for calling him 

‘heretic, schismatic, adulterer, fornicator, etc.’ 2. It ought to 

concern matter merely spiritual only; for if such defamation 

touches or concerns anything determinable at the common law, 
the Ecclesiastical Judge shall not have cognizance of it. 

8. Although such defamation is merely spiritual and only 

spiritual; yet he who is defamed cannot sue there for amends 

or damages, but the suit ought to be only for the punishment 
of the sin, pro salute animae. 

These jurisdictional tests were enforced by extending the scope 
of the writ of prohibition and the common law courts took it upon 
themselves to decide what “concerns matter merely spiritual.” In 
order to fit this category the words must impute an offense rec- 
ognizable in the ecclesiastical courts. Thus it was held that to call 
another a drunkard did not impute an ecclesiastical offense over 
which a Church court had jurisdiction and a prohibition would be 
granted,®* nor would the words “a common swearer”.** On the 
other hand, the following expressions did impute an ecclesiastical 
offense: “a cuckoldly knave”;®> “Welsh jade”;5* “Thou art a pan- 
der”;®? “a lewd adulterer”;** “Thou art a whore’;®® “Thou art a 
bawd”;®° and “a common woman”.*! 





” (1583) 4 Co. Rep. 20a. Also, 2 Co. Inst. 492. 

* Cucko v. Starre, (1633) Cro. Car. 285; Cuckowes Case (1632) Jones, W. 
305. 

“ Harris v. Buller (1798) Arches, reported in note to Crompton v. Butler in 
161 Eng. Reprint 617, 618; Smith v. Watkins (1790) 1 Hag. Con. 467, and see 
examples in 2 Co. Inst. 492. 

* Gobbet’s Case (1634) Cro. Car. 340. 

* Pew et ex. v. Jeffryes (1637) Cro. Car. 457. 

* Lewes v. Whitton (1625) Noy 85. 

* Parret v. Carpenter (1596) Noy 64. 

° in et ex. v. Armshaw (1598) Cro. Eliz. 582; Betniff v. Pepple (1673) 
ev. 63. 
® Hollingshead’s Case (1632) Cro. Car. 229. 
" Crompton v. Butler (1790) 1 Hag. Con. 460. 
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In determining what “defamation touches or concerns anything 
determinable at the common law” the common law courts con- 
structed certain categories of words that were considered action- 
able per se. These categories were not developed on theoretical 
grounds or pursuant to any general principle but merely as prac- 
tical expedients for extending jurisdiction. The categories con- 
trived were: (1) imputation of a crime; (2) imputation of certain 
loathsome diseases; and (3) imputation affecting the plaintiff in 
his business, trade, profession or office.*? The imputation of a 
crime was the first of the categories of words actionable per se to 
be developed,® and was due to the attempt to cull out the defama- 
tory words which would be actionable in the common law courts 
from those actionable in the ecclesiastical courts. The test was 
whether the offense imputed was punishable in the former or the 
latter. If the words charged a common law crime and not an 
ecclesiastical offense then the common law courts had jurisdiction. 
Imputations of the following crimes were held to be actionable 
per se at a relatively early period: robbery,“ perjury, murder,® 
forgery,’ treason,®® and witchcraft.® 


A satisfactory explanation for the erection of the second cate- 
gory has never been advanced. Only three diseases, leprosy, the 
plague, and syphillis, were embraced by it. It is usually stated that 
the social ostracism resulting from the infectious nature of the 
diseases accounts for their inclusion.7” Other infectious diseases, 
however, such as small-pox,"! have been excluded and the advance 





® Words imputing unchastity to a woman did not become actionable per se 
in England until 1891 with the passage of the Slander of Women Act, 54, & 55 
Vict. c. 51. Statutes have been enacted in a number of American States to the 
same effect while several states have reached the same result by holding such 
an imputation equivalent to an imputation of the crime of adultery or forni- 
cation. Prosser on Torts 804 (1941). 

YB. 27 Henry VIII, 14 (4), see note 41 supra. 

“ Russel’s Case (1536) 1 Dyer 27a; Sir John Brugis v. Warenford (1552) 
1 Dyer 75a. 

® Broake and Dougties Case (1587) 1 Leo. 127; Pierce v. Howe (1589) 1 
Leo 132; Jones & Ballard’s Case (1633) Godb. 444. 

* Hauley v. Sidenham (1571) 3 Dyer 318a; Christian & Adams Case (1584) 
4 Leo. 55; Webb v. Poore (1596) Noy 63. 

* Mosse v. Reade (1579) Owen 48. 

* Anon (1607) Godb. 153. 

® Edwards v. Ousley (1606) Cro. Jac. 151. 

” Boxe’s Case (1580) Cro. Eliz. 2; Taylor v. Perkins (1606) Cro. Jac. 144; 
Smith’s Case (1606) Noy 151; Crittal v. Horner (1618) Hob. 219; Villers v. 
Monsley (1769) 2 Wils. K.B. 403. 

"James v. Rutlech (1599) 4 Co. Rep. 17a. On this general question of 
the development of the categories of words actionable per se see the original 
but not very convincing theories advanced in Green, Slander and Libel 6 Am. 
L. Rev. 593 (1872). . 
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of medical knowledge tended to contain the category within its 
original limits. 


Within the third category came words reflecting upon the pro- 
fessional capacity of attorneys’? and physicians; the solvency of 
merchants;** the honesty of a judicial appointee;’® and the impar- 
tiality of a Justice of the Peace.”* In these cases there is an obvious 
tendency of the imputation to cause pecuniary loss. 


In addition to the categories of words actionable per se the com- 
mon law courts by 1593 took cognizance of cases where the words 
caused special damage or temporal loss thus annexing the whole 
of the ecclesiastical court’s jurisdiction over defamation if dam- 
age could be shown. This step was rationalized on the grounds that 
even though the words charged a spiritual offense cognizable in the 
ecclesiastical courts, the damages ensuing therefrom were temporal. 
The leading case on this point is Davis v. Gardiner,” where Anne 
Davis was betrothed to Anthony Elcock and the defendant accused 
her of incontinence. As a result Anne lost her marriage and brought 
suit for slander. The defendant contended that incontinency was 
a spiritual offense and that the case should have been brought 
before an ecclesiastical court. The report states: 


It was resolved, if the defendant had charged the plaintiff 
with bare incontinency, yet the action should be maintainable: 
for in this case the ground of the action is temporal, sc. that 
she was to be advanced in marriage, and that she was defeated 
of it, and the means by which she was defeated was the same 
slander, which means tending to such end, shall be tried by 
the common law. So if a divine is to be presented to a benefice, 
and one to defeat him of it, says to the patron, ‘that he is a 





™ Birchley’s Case (1585) 4 Co. Rep. 16a; Anon. (1563) Moore K.B. 61; 
Palmer’s Case (1593) Owen 17; Anon (1593) Noy 11; King v. Shore (1602) 
Cro. Eliz. 914; Peard v. Jones (1634) Cro. Car. 382. 

® Doctor Brownlow’s Case (1641) March N.R. 117; Rolles Abridgment 
(1668) 52, 58. 

™ Langley and Colson’s Case (1607) Godb. 151; Griffith v. Morison (1583) 
Cro. Eliz. 27; Wolverston v. Meres (1600) Cro. Eliz. 911. 

® Moore v. Foster (1605) Cro. Jac. 65. In this case the plaintiff was a com- 
missioner appointed to examine witnesses and the defendant accused him of 
taking bribes. 

* Stuckley v. Bulhead (1602) 4 Co. Rep. 16a; Brittridge’s Case (1602) 4 Co. 
Rep. 18b; Kemp. v. Housgoe (1605) Cro. Jac. 90. 

(1593) ) 4 Co. Rep. 16a. For he cases involving temporal loss resulting 
from words charging an ecclesiastical offense see: Dorothy Brian v. Cockman 
(1634) Cro. Car. 322; Matthew v. Crass (1614) Cro. Jac. 323; Selly v. Facy 
(1615) 3 Bulst. 48; Reston v. Pomfreict (1598) Cro. Eliz. 639; Thorne v. 
Alice Durham (1606) Noy 118; Pollard and wife v. Armshaw (1597) Cro. 
Eliz. 582; Vaughan v. Ellis (1609) Cro. Jac. 213; Webb v. Cook (1619) Cro. 
Jac. 535; Wicks v. Shepherd (1629) Cro. Jac. 155; Dickes v. Fenne (1639) 
March. N. R. 60. Compare, Anon. (1618) Godb. 272. 
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heretic, or a bastard, or that he is excommunicated,’ by which 
the patron refuses to present him (as he well might if the 
imputations were true) and he loses his preferment, he shall 
have his action on the case for these slanders tending to such 
end. And if a woman is bound that she shall live continent and 
chaste; or if a lease is made to her quamdin castra vixerit. in 
these cases incontinency shall be tried by the common law. 
And Popham, Chief Justice, said, that if one says of a woman 
that keeps an inn, that she has a great infectious disease, by 
which she loses her guests, she shall have an action on the 
case . . . and where the defendant said of the plaintiff (being 
son and heir of his father) that he was a bastard then an action 
on the case lies: for it tends to his disinherison. 

This new jurisdiction of the common law courts was maintained 
and protected by the issuance of writs of prohibition.”* The new 
remedy, provided by the action on the case for damages, proved 
extremely popular. The Star Chamber was doing all that it could 
to suppress duelling and frustrated cavaliers resorted to the courts 
for their vindication. The result was an enormous amount of defa- 
mation actions during the reigns of Elizabeth, James I and Charles 
I. The number of cases was so overwhelming that the common 
law judges were forced to devise methods of discouraging the 
action which they did by the following techniques: (1) by applying 
the doctrine of in mitori sensu to the words alleged to be defama- 
tory; (2) by restricting the meaning of special damages; and (3) 
by restrictive rules as to the persons liable for the repetition of a 
slander.®° 

In applying the doctrine that the words were to be taken in 
mitori sensu the courts scruitinzed and construed the words in 





* An unusual case involving the writ of prohibition appears in Y. B. 22 Edw. 
IV, 20 (47), cont. 29 (9). An Abbot induced a married woman to enter his 
chambers where he solicited her virtue. Upon her refusal he assaulted her and 
detained her against her will. Her husband openly charged the Abbot with the 
offenses and the Abbot then brought suit against the husband in the spiritual 
court for defamation. The common law court granted a writ of prohibition 
on the ground that although the alleged defamation against the Abbot accused 
him of an offense determinable in the Ecclesiastical court the alleged defamation 
was mixed with charges of false imprisonment and assault which were determin- 
able at common law. 

” Coke’s comment in Crofts v. Brown (1616) 3 Bulst. 167 is pertinent here: 
“We will not give more favour unto actions upon the case for words, than 
of necessity we ought to do, where the words are not apparently scandalous, 
these actions being now too frequent.” 

The cases were so numerous that it was possible to write a treatise on the 
subject in 1647. See Marcu, AcTIONS For SLANDER (1647). 

Ro.tie’s ABRIDGEMENT (1668) contains nearly 50 pages of slander cases. 
Pages 38-87. 

8 HotpswortH, History or EnciisH Law 353. Parliament also under- 
took to discourage the actions by providing that if the jury should find the 
damages less than forty shillings, then the plaintiff should be awarded more 
than 40 shillings costs. 21 James 1, c. 16, 
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much the same fashion as they did a writ or pleading. They were 
not considered defamatory unless no other meaning could be read 
into them. A few examples will show the application of the doc- 
trine. In the well known case of Holt v. Astrigg,*' it was not action- 
able to say that “Sir Thomas Holt struck his cook on the head 
with a cleaver and cleaved his head; the one part lay on one 
shoulder and another part on the other,” for it did not appear that 
the cook was dead and so the imputation might be only of a tres- 
pass. And in Ward and Pool’s Case,®” the words were: “Thou mayest 
well be richer than I am, for thou has coined thirty shillings in a 
day, thou art a coiner of money.” They were held not to be action- 
able because the plaintiff “might have a good authority to coin 
money; for men who work in the Mint are said to coin money 
and are called coiners of money.” 


Under this doctrine many declarations would be subject to 
demurrer or, if a judgment in favor of the plaintiff were rendered, 
it afforded grounds for a motion in arrest of judgment. If these 
barriers were averted, however, it was necessary to show that the 
plaintiff had sustained special damage unless the words came 
within one of the categories of words slanderous per se. The 
damage must have been special in the sense that it must be sup- 
ported by specific proof and the courts made matters worse by 
requiring that the special damage be pecuniary in its nature.** 


Still another restricition was sanctioned by a dictum of Coke in 
the Earl of Northampton’s Case,** to the effect that “if J. S. pub- 
lish that he hath heard J. N. say that J. G. was a traitor or thief, 





* (1607) Cro. Jac. 184. 

* (1610) Godb. 166. Accord: Hext v. Yeomans (1585) 4 Co. Rep. 15b; 
Weaver v. Cariden (1595) 4 Co. Rep. 16a; Bluet and Cooks Case (1581) 
4 Leo. 24; Steward v. Bishop (1617) Noy 24. The doctrine was finally ex- 
ploded by Coke in Lord Townshend v. Dr. Hughes (1693) 2 Mod. 150 where 
he said that “words should not be used in a rigid or mild sense, but according 
to the general and natural meaning, and agreement to the common under- 
standing of all men.” See also, Somers v. House (1694) Holt 39; Harrison 
v. Thornborough (1714) 10 Mod. 198. 

Apparently the doctrine was not applied in actions scandalum magnatum. 
See The Earl of Peterborough v. Sir John Mordant (1669) 1 Vent. 60: “there 
was a difference between an action grounded upon the Statute de Scandalis 
Magnatum, and a common action of slander . . . the words in the one case 
shall be taken in mitiori sensu, and in the other in the worst sense against 
the speaker, that the honour of such great persons may be preserved.” 

Fortunately, the doctrine never gained a foothold in the United States. See 
Turrill v. Dollaway (N. Y. 1837) 17 Wend. 426. 

- See Marcu, Actions ror SLANDER 49 (1657) and cases cited in note 
> supra. 

“ (1613) 12 Co. Rep. 134. This doctrine persisted in the English law until 
1829 when it was abandoned in McPherson v. Daniels, 10 B & C 263, and 
compare the Statute De Scandalum Magnatum, 3 Edw. 1, c. 34, “and he 

















- 


January | HISTORY OF DEFAMATION 115 


in an action of the case, if the truth be such, he may testify. But 
if J. S. publish that he hath heard generally without a certain 
author, that J. G. was a traitor or thief, there an action sur le 
case lieth against J. S. for this, that he hath not given to the party 
grieved any cause of action against any, but against himself who 
published the words, although that in truth he might hear them.” 

It is clear that such a body of law gave no adequate remedy for 
defamatory words. The emphasis upon words; the mere matching 
of cases—a sort of legal dominoes—prevented the formulation of any 
general principles as to what was defamatory. The gist of the 
action on the case for words was the damage caused to the plain- 
tiff and not the insult itself. As a result of this conception of the 
action certain characteristics followed: (1) It was essential that 
there be a publication to some third person;®> (2) truth was a 
defence;8* and (3) the cause of action died with the person.*? 
To these might be added the requirement that the plaintiff must 
sustain the burden of pleading and proof, by way of “colloguium,” 
that the words were published “of and concerning” him.** 

It has been shown that in the local and ecclesiastical courts of 
an earlier period the form—whether written or spoken—of the 
defamation was immaterial and the same situation existed in the 
common law courts. The action on the case for words was ap- 
plicable both to written and to spoken defamation.®® As early as 
1569 the common law began to recognize the defense of privilege®® 
and in 1606 it was held that a privilege to defame could be lost if 
malice were shown.*! 





that doth so, shall be taken and kept in Prison, until he hath brought him into 
Court, which was the first Author of the Tale.” 

And see a modern reversion to this doctrine in Layne v. Tribune Co. (1933) 
108 Fla. 177, 146 So. 234, 86 A.L.R. where the court stated that “The mere 
reiteration in a daily newspaper, of an actually false, but apparently authentic 
news dispatch, received by a newspaper publisher from a generally recognized 
reliable source of daily news, such as some reputable news service agency en- 
gaged in collecting and reporting the news, cannot through publication alone 
be deemed per se to amount to an actionable libel by indorsement. . . 

* Broughton’s Case (1583) Moore, K.B. 142; Edwards v. Wooton (1607) 
12 Co. Rep. 35; Barrow v. Lewellin (1616) Hob. 62; Jones v. Davers (1595) 
Cro. Eliz. 497. 

Lord Cromwell’s Case (1578-1581) 4 Co. Rep. 12b, 13b, 14a. 

“8 Ho.pswortH, History or ENGuiisH Law 347. 

«. James v. Rutlech (1599) 4 Co. Rep. 17a. 

” Cutler v. Dixon (1585) 4 Co. Rep. 14b; Buckley v. Wood (1591) 4 Co. 
Rep. 14b; Broughton’s Case (1583) Moore, K. B. 142; Tanfield v. Hiron 
(1623) Godb. 405. 

* Cutler v. Dixon (1585) 4 Co. Rep. 14b, holding that articles exhibited to 
a justice of the peace could not form the basis for an action. Accord: Buckley 
v. Wood (1591) 4 Co. Rep. 14b; Lord Beauchamp v. Croft (1569) Dyer 285a; 
Weston v. Dobniet (1617) Cro. Jac. 431. 
" Brook v. Montague (1606) Cro. Jac. 90, 
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LIBEL IN THE STAR CHAMBER 

We have seen that the purpose of the statutes creating the offense 
of scandalum magnatum was to preserve the peace and, incidental- 
ly, to protect the good names of the prominent people of the realm. 
The offense was punished principally in the Star Chamber®? and 
even before the common law courts began to entertain actions for 
damages based on the statutes®* the Star Chamber heard the com- 
plaints of the “magnates” and occasionally awarded damages to the 
plaintiff as well as imposing a fine and imprisonment upon the de- 
fendant. This exercise of jurisdiction was undoubtedly due in part 
to the fact that the Star Chamber by attempting to suppress duel- 
ing in the interest of the public peace was constrained to offer 
a substitute.** There are also indications that the Star Chamber 
could and should supplement the defects of the common law.* 

Soon after the invention of printing in the fifteenth century the 
Press was placed under a rigorous censorship and after the Refor- 
mation in England complete control over the press passed to the 
crown.** Printing presses were registered under Henry VIII; print- 





"For the history of the Star Chamber see the following: BatLpon, INTRO- 
DUCTION IN Les REPORTS DEL CASES IN CAMERA STELLATA (1894); and 
TASWELL-LANGMEAD, ENGLISH CoNsTITUTIONAL History (10th ed. Pluck- 
nett, 1946) 125, 132-3, 283-5. 

* See notes 48-51, supra. 

“See Hupson, A TREATISE ON THE Court OF THE STAR CHAMBER in 2 
CoLLecTANEA Juripica 64, 76 (1791); De Lrsetus Famosis (1606) 5 Co. 
Rep. 125; 8 Hotpswortn, History or Enciisu Law, 353 364; PLucKNETT, 
A Concise History or THE Common Law 162 (1936); 3 Co. Inst. 157. 

In Lord Darcy v. Markham (1614) Hob. 121, the defendant was fined 500 
pounds for attempting to provoke plaintiff to challenge him to a duel. 

Compare the so-called “fighting words” statutes of Mississippi (Miss. Code 
Ann. 1930, sec. 11), Virginia (Va. Code Ann. Michie. Supp. 1940, sec. 5781) 
and West Virginia (W. Va. Code Ann. Michie 1937, sec. 5471). The first 
of these statutes was enacted by Virginia in 1810, as one of several measures 
directed at the “barbarous custom of duelling” and was impelled by public 
indignation over the death in a duel of a prominent citizen of the common- 
wealth [Note, 27 Va. L. Rev. 405 (1941)]. The story and purpose of these 
statutes are engagingly told in Malone, Insult in Retaliation 11 Miss. L. J. 333 
(1939), (“insult has not been so passively ignored in the southern states. Hot 
blooded southern cavaliers long ago resorted to the duelling pistol as a con- 
venient instrument for offensive language, and the familiar command to 
‘smile when you say that’ was backed by a threat of no small consequence.” ) 

* Thus in Vale v. Broke (1493) 1 Szerecr Cases IN THE STAR CHAMBER 
(Seldon Society) 38, Simon Vale complained that one John Broke and his wife 
had scandalized him. Vale then alleged that he was not able to sue the “said 
John Broke and his wife for his remedy at your Common law.” In Crompton, 
Star CHAMBER Cases 10 (1881), it is stated that “Libellers be oftentime 
dealt with in Star Chamber, as offenders not sufficiently provided for by the 
Lawes otherwise.” 

See also, Dalton v. Heydon, in Garpiner, Cases IN THE CourT oF STAR 
CHAMBER AND HicH Commission 70 (1936). 

“For a more complete discussion of censorship of the press in England and 
America see: Ciypz, THe STRUGGLE FOR THE FREEDOM OF THE Press (1934) ; 
TASWELL-LANGMEAD, ENGLISH CONSTITUTIONAL History (10 ed. Plucknett, 




















January] HISTORY OF DEFAMATION 117 


ing was restricted by the issue of letters patent; and it became a 
part of the royal prerogative to appoint a licenser, without whose 
imprimatur no writings could be published lawfully. The printing 
of unlicensed words was subject to the most severe punishments. 
Mutilation or death was the penalty of those who dared to print 
anything which the judges might construe as seditious or slander- 
ous of the government. The privilege of printing was first confined, 
under regulations of the Star Chamber in Queen Mary’s reign, to 
members of the Stationers’ Company, and the number of presses 
and the men employed to operate them was strictly limited. Under 
Elizabeth all printing was interdicted except in London, Oxford 
and Cambridge. 


During the reigns of James I and Charles I political and religious 
discussion was repressed by the Star Chamber with the greatest 
severity and by an ordinance of the Star Chamber in 1637*" the 
number of master printers, apprentices and assistants was cur- 
tailed and harsh penalties for printing by disqualified persons were 
prescribed. Even books which had been once approved could not 
be reprinted without a fresh license; and books from abroad could 
only be landed in London where they were perused by licensers. 
Periodical searchers, both of booksellers’ shops and private houses 
were authorized and carried on. 


Until 1606 it was the offense of scandalum magnatum that con- 
stituted the main thread in the development of the law of libel 
but in that year the case De Libellis Famois,®* which is the formal 
starting point in the English law of libel, was decided. The case 
arose out of an “infamous libel in verse” by which the Archbishop 
of Canterbury, deceased, and the then bishop of that diocese, were 
alleged to have been “traduced and scandalizd.” The principal 
portions of this decision, as reported by Coke,®® are as follows: 


Every libel which is called Famosus Libellus is made either 
against a private man or against a magistrate or public person. 
If it be against a private man it deserves a severe punishment, 
for although the libel be against one, yet it incites all those of 
the same family, kindred or society to revenge, and so tends to 





tee 736-745 ; ARTHUR AND CrosMAN, THE Law or Newspapers (2d ed. 
1940) 1-32. 

* This Ordinance is set out in full in CLypz, THe STRUGGLE FoR THE FREE- 
DOM OF THE Press (1934), Appendix A, p. 295. 

* (1606) 5 Co. Rep. 125. 

* Hudson in his Treatise on the Star Chamber (op. cit. note 94) at page 
73 states that “In all ages libels have been severely punished in this court; but 
most especially they began to be frequent about 42 & 43 Elizabeth when Sir 
Edward Coke was her attorney general.” 
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uarrels, and Breach of the Peace. and may be the cause of 
shedding of blood and of great offense, for it concerns not only 
the Breach of the Peace, but also the scandal of government. 


Although the private man or magistrate be dead at the 
time of the making of the libel, yet it is punishable for in the 
one case it stirs up others of the same family, blood or Society 
to revenge, and to break the Peace, and in the other the 
libeller traduces and slanders the State and Government, which 


dies not. 

A libeller shall be punished either by Indictment at the 
Common Law or by Bill, if he deny it, or ore tenus on his Con- 
fession, in the Star-Chamber. 

It is not material whether the Libel be true, or whether the 
Party against whom it is made, be of a good or ill Fame, for in 
a settled State of Government the party grieved ought to com- 
plain for every Injury done him in an ordinary course of law, 
and not by any means to revenge himself, either by the odious 
Course of Libelling, or otherwise. 

In the Roman Law there were two sets of provisions dealing with 
detamation—the comparatively wild law of injuria, and the severe 
provisions of the Libellus famosus. The latter applied to pasquin- 
ades, which, being anonymous and scurrilous, were regarded as 
peculiarly dangerous. The Roman libellus famosus was based, 
not upon the form of the publication, but upon the character of 
the matter published, its anonymous nature, and the extent of its 
diffusion. In adopting libellus famosus, the Star Chamber ignored 
its Roman limitations and for the first time introduced into the 
English law a new type of defamation based upon mere form with 
the additional principle that a libel is punishable as a crime because 
it tends to a breach of the peace.’ 


The period between De Libellis Famosis and the abolition of the 
Star Chamber in 1641 was the period during which the foundations 
of the modern law of libel was laid. Although the Star Chamber 
began to punish the crime of political libel in order to suppress 
the seditious publications which had come with the development 
and spread of printing it later extended its jurisdiction to non- 
political libels and tort damages were awarded to the person de- 
famed.'°! Even spoken words that tended to breach the peace were 





” Veeder, History of Defamation 3 Cou L. Rev. 546, 563 (1903) ; Villiers, 
The Roman Law of Defamation 34 L. Q. Rev. 412 (1918); ResTaTEmMENT, 
Torts, Historical Note, §568. 

™ GARDINER, CASES IN THE CourRTS OF THE STAR CHAMBER AND HIGH 
Commission 149, 136, 153, 180 (1936), and see cases cited in note 102, infra. 

In More v. Forster (1605), reported in Les Reportes pet CAsEs IN CAM- 
ERA STELLATA 232 (edited by Baildon, 1894), the attorney for the plaintiff 
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embraced within its expanding power.'®? The chief differences be- 
tween the law of libel as developed in the Star Chamber and the 
law applied in a common law action on the case for words were: 
(1) Truth was not a defense in the Star Chamber unless the words 
were spoken;'®? (2) Publication to a third person was not neces- 
sary;'°* and (3) the fact that the person libelled was dead did not 
bar a prosecution in the Star Chamber.’ 


DEFAMATION AFTER 1641 

The case of De Libellis Famosis had held that a libel could be 
punished as a crime either by indictment in the common law 
courts or by a proceeding in the Star Chamber. The common law 
judges, in dealing with the crime of libel, followed the Star Cham- 
ber in accepting the rules that truth was not a defense,’ that 
publication was not necessary’ and that the death of the person 
libelled was not necessarily a bar to a prosecution.1% 





argued to the jury that it would “wound him (the plaintiff) more by giving 
him small damages than the defendant hath done by his vile words.” The 
jury returned a verdict for 100 marks. 

In general, see Hudson, op. cit. note 94, at 170. 

Delton v. Bowreman (1544) in Braprorp, ProcEEDINGS IN THE CouRT 
OF THE STAR CHAMBER 230; SELECT CASES IN THE STAR CHAMBER (Seldon 
Society) 38, 40, 43, 101, 102 n. 17, 104, 109, 163, 166, 182, 244, 245, 261; 
GarDINER, CASES IN THE Courts oF STAR CHAMBER AND HiGH COMMISSION 
(1936) 70; Crompton, Star CHAMBER Cases (1881) 25, 29, 35, 36; Les 
REPORTES DEL CAsEs IN CAMERA STELLATA (edited by Baildon, 1894) 13, 52, 
54, 232, 318, 372, 373. 

Note the remark of Richardson, C. J., in Dalter v. Heydon, reported in 
GarDINER, CASES IN THE Courts OF STAR CHAMBER AND HiGH CoMMISSION 
(1936) at page 70: “A libel may be in word as well as in writing.” 

8 Lake v. Hatton (1619) Hob. 252; De Libellis Famosis (1606) 5 Co. Rep. 
125; and Hudson, of cit., note 94, at 76. For the proposition that truth was a 
defense to a spoken libel, see the answer of Broke in Smyth v. Broke, reported 
in SeLtect Cases IN THE StaR CHAMBER (Seldon Society) at 43. Also the 
following statement of Hudson, of. cit. note 94, at 76: “That upon the speak- 
ing of words, although they be against a great person, the defendant may 
justify them as true. . . . But if he put the scandal in writing, it is then past 
any. justification, for then the manner is examinable and not the matter.” 

In Dr. Edwards v. Dr. Wooten (1608) 12 Co. Rep. 35, the following 
discussion of the necessity of publication appears: “for inasmuch as the writ- 
ing of a private letter to another, without any other publication, the party to 
whom it is directed cannot have an action sur le case, for this, that no action 
lies; but when it is published to others to the scandal of the plaintiff, as it 
hath been oftentimes adjudged, an action lieth . . . but it was resolved, that 
the said infamous letter which in law is a libel, shall be punished in the Star 
Chamber, for that it is an offense against the King, and is a great motive to 
revenge, and tends to the breaking of the peace and great mischief: and for 
that reason it was necessary, that it should be punished either by indictment, 
or in the Star Chamber to prevent such occasions of mischief.” 

See also Barrow v. Lewellin (1615) Hob. 63, and John Lamb’s Case (1611) 
9 Co. Rep. 59b. 

*° De Libellis Famosis (1606) 5 Co. Rep. 125. 

* Anon. (1707) 11 Mod. 99; 4 Bl. Comm. 150. For the history of the 
crime of libel see 8 HotpswortH, History or ENcuiisH Law 336, et seq. 

™ 4 Bi. Comm. 150; 8 Holdsworth, op. cit., 339. 

*R.v. Topham (1791) 4 T. R. 126; 5 Holdsworth, op. cit. 211. 
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When the Star Chamber was abolished by the Long Parliament 
in 1641! censorship of the Press was continued and the parliament 
proved to be as oppressive a tyrant as the kings and queens and the 
Star Chamber had been. Although licensing had been temporarily 
suffered to expire in 1679, the common law courts under the leader- 
ship of Chief Justice Scroggs immediately came to the support of 
the elements of the country who favored censorship and restrictions 
upon freedom of speech. Scroggs announced in 1680 that it was 
the unanimous opinion of the twelve judges that it was a common 
law crime to publish statements scandalous to the government 
or to public or private persons and, furthermore, that all writers 
of false news, though not scandalous or seditious, were indictable.'!° 
Later in the same year the doctrine was repeated as follows.!™ 

We did all subscribe that to print or publish any newspaper 
or pamphlet of news whatsoever is illegal; that it is a manifest 
intent to a breach of the peace . . . and that is for a public 
notice to all people, and especially printers and booksellers, 
that they ought to print no books or pamphlets of news what- 
soever without authority. 

This doctrine was not exploded until 1765,1!? and until its demise 
operated as an effective restraint upon freedom of speech." It is 
with the treatment afforded libel by the civil side of the common 
law courts, however, that we are primarily interested. When the 
Star Chamber was abolished the question arose as to whether 
libel was to be treated as a tort by the common law courts as well 
as a crime and, if so, whether the tort would carry with it the inci- 
dents of the criminal offense or the dogmata developed by the 
action on the case for words. The result was a compromise. Libel 
was to be treated as an independent tort for which a plaintiff could 
recover damages without the necessity of pleading or proving 
special damages. In other words, damage was presumed. In all 
other respects, such as the necessity for a publication and the 
availability of truth as a defense, the rules developed by the action 
on the case were to be applied. 

There were at least three reasons which induced the judges to 
make this distinction based on form and to hold written defama- 
tion actionable without proof of special damage.''* The first, and 





16 Charles 1, c. 10. 

“°R. v. Harris (1680) 7 How. St. Tr. 927. 

™R.v. Carr (1680) 7 How. St. Tr. 1114. 

“3 See Lord Camden in Entick v. Carrington (1765) 19 State Trials 1030. 

"See Taswe_it-LANGMEAD, ENGLISH CONSTITUTIONAL History 739-745 
(10th ed. Plucknett, 1946), and Crypz, THe SrruGGLe ror THE FREEDOM 
OF THE Press (1934). 

™ See 8 HotpswortH, History or ENGiisuH Law 364. 
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probably the most important, was the fact that written defamation 
was a crime. The common law judges had had experience in deal- 
ing with written defamation and were familiar with the political 
reasons for branding it a crime. There were more than 30,000 
political pamphlets and newspapers printed during the twenty 
years from 1640 to the Restoration'® and the capacity of the written 
word to be widely dispersed was a threat to the established order. 
To presume damage from a defamatory writing would add another 
weapon to the arsenal of censorship. Secondly, the courts had so 
restricted the action on the case for words that it had become an 
unsatisfactory remedy. If libel were to be encumbered by the tech- 
nicalities developed to reduce the amount of litigation it would 
be impossible to carry out the views regarding writings that were 
prevalent. And last, if duelling were to be suppressed some ade- 
quate substitute must be provided. 


Whatever the reasons, the distinction based on form between 
libel and slander was drawn in the latter half of the seventeenth 
century. The earliest case is King v. Sir Edward Lake,''* where 
Hale, C. B. stated that “although such general words spoken once, 
without writing or publishing them, would not be actionable; yet 
here they being writ and published, which contains more malice, 
than if they had been once spoken, they are actionable.” The bifur- 
cation was concretized in 1812 by the decision of the Exchequer 
Chamber in Thorley v. Kerry.'"* It is also in this case that an 
attempt was made to formulate a general principle of what is de- 
famatory, namely, words which subject a person to “hatred, con- 
tempt and ridicule.” Mansfield, in deploring the distinction between 
spoken and written defamation, eploded the reasons given for it: 


In the arguments both of the judges and counsel, in almost 
all the cases in which the question has been, whether what is 
contained in a writing is the subject of an action or not, it has 
been considered, whether the words, if spoken, would main- 
tain an action. It is curious that they have also averted to the 
question, whether it tends to produce a breach of the peace: 
but that is wholly irrelevant, and is no ground for recovering 
damages. So it has been argued that writing shows more delib- 
erate malignity; but the same answer suffices, that the action 
is not maintainable upon the ground of the malignity, but for 





“5 TASWELL-LANGMEAD, ENGLISH CONSTITUTIONAL History 738 (10th ed. 
Plucknett, 1946). And see, R. v. Harris (1680) 7 How. St. Tr. 927 and R. 
v. Carr (1680) 7 How St. Tr. 1114. 

™® (1670) Hardres, 470. See also, Austin v. Culpepper (1683) Skin. 124; 
Harman v. Delany (1731) Fitzg. 254. 
™* (1812) 4 Taunt. 355. 
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the damage sustained. So, it is argued that written scandal is 
more generally diffused than words spoken, and is therefore 
actionable; but an assertion made in a public place, as upon 
the Royal Exchange, concerning a merchant in London, may 
be much more extensively diffused than a few printed papers 
dispersed, or a private letter; it is true that a newspaper may 
be very generally read, but that is all casual. These are the 
arguments which prevail on my mind to repudiate the distinc- 
tion between written and spoken scandal. 


CONCLUSION 


This panorama of the development of defamation’s split person- 
ality demonstrates that the courts have adapted their doctrines to 
meet the policies of the time and place. Until well into the 18th 
century two interests were protected: (1) The interest of the in- 
dividual in his claim to honor and reputation; and (2) the interest 
in the public peace and security. In shielding the first, no differ- 
entiation in form was made until the Star Chamber was liquidated 
and its libel doctrines partially assimilated with those of the com- 
mon law action on the case for words. It was only when the public 
peace was involved that a formal distinction was observed and 
that was due to the greater propensity of the written word to dis- 
turb the status quo. With the emergence of the ideal of freedom 
of speech and of the press'!® the view that the law of libel should 
be manipulated so as to suppress and limit the dissemination of 
information in the interest of the public peace gave way.'!® Thus 
the courts were left with a distinction whose historical basis no 
longer existed and it was this anomaly that Lord Mansfield ex- 
coriated. 


Because of the inherent difficulty of proving special damage, 
recovery for defamation frequently depends upon the classification 
adopted. As the courts have been confronted with the question of 
the classification of new and novel forms of defamation they have 
usually classified them as libel rather than slander. Thus pictures,!”° 





8 See TASWELL-LANGMEAD, ENGLISH CONSTITUTIONAL History 736-745 
(10th ed. Plucknett, 1946) ; ARkrHUR & Crosman, THE Law or NEWSPAPERS 
(i984). 1940); Crype, THe STRUGGLE FoR THE FREEDOM OF THE PREss 

1 ; 

™ For a thoughtful analysis of the relation between defamation and freedom 
of the press, see Riesman, Democracy 42 Cor. L. Rev. 727, 1085, 1282 (1942). 
Also, Veeder, Freedom of Public Discussion 23 Harv. L. Rev. 413 (1910). 

Du Bost v. Beresford (1810) 2 Camp. 511; Thayer v. Worcester Post Co. 
(1933) 284 Mass. 160, 187 N. E. 292; Burton v. Crowell Pub. Co. (C. C. A. 
2d. 1936) 82 F. (2d) 154; Note, 33 Inu. L. Rev. 87 (1938). 
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signs,'*! statutes,!*? motion pictures,!** effigies!** and even shad- 
owing in an obvious manner,'*> have been held to constitute libel 
and not slander. There have been humorous speculations as to how 
sky-writing, phonograph records and words taught to a parrot!?* 
would be classified but the cases have not yet arisen. With these 
indicia of the law’s capacity for growth and adaptation it seems 
strange that the courts have experienced so much difficulty in 
deciding whether defamation by radio is libel or slander. If the 
defamation is read from a manuscript, most courts have classified 
the utterances as libelous,'*? analogyzing the cases holding that 
reading aloud a defamatory letter in the presence of a stranger is 
libelous.1*8 When the defamation is interpolated or ad libbed the 
defamation is classified as slander.'*® The absurdity of such unctu- 





Da a Blabey (1836) 2 Bing. N. C. 437; Haylock v. Sparke (1853) 

2 Monson v. Tussauds (1894) 1 Q.B. 671. 

Merle v. Sociological Research Film Corp. (1915) 166 App. Div. 376, 
152 N. Y. S. 829. And with the development of “talking” pictures the courts 
have found no difficulty in holding that the sound is libel, since it accompa- 
nies and is identified with the film. Youssoupoff v. Metro-Goldwyn-Mayer 
Pictures (1934) 50 T.L.R. 581, 99 A.L.R. 878, Noted 32 Micu. L. Rev. 1013 
ony — v. Paramount-Publix Corp., (1934) 240 App. Div. 520, 270 

™ Eyre v. Garlick (1878) 42 J.P. 68; Johnson v. Commonwealth (1888) 22 
Wkly. Notes Cas., Pa. 68, 14 A. 425; cf. Jefferies v. Duncombe (1809) 11 
East 226, 103 Eng. Rep. 991. 

Schultz v. Frankfort Marine, Accident & Plate Glass Ins. Co. (1913) 15 
Wis. 537, 139 N.W. 386, 43 L.R.A., N.S. 520. See Note, 5 Corn. L.Q. 340 
(1999). 

1 L. Q. Rev. 281-283, —_. 574 (1935) ; — Law or Tort 259 
(1939) ; ; HERBERT, Uncommon Law 43-48 (193 6). 

a) Hartmann v. Winchell (1947) 296 N.Y. 296, 73 N.E. (2d) 30, 171 A.L.R. 
780, noted in 32 Minn. L. Rev. 78 (1947); 26 Tex. L. Rev. 221 (1947), 
47 Cox. L. Rev. 1075 (1947) ; Hryhorijiv v. Winchell (1943) 180 Misc. 574, 
43 N.Y.S. (2d) 31, aff'd (1944) 267 App. Div. 817, 47 N.Y.S. (2d) 102; Sor- 
enson v. Wood (1932) 123 Neb. 348, 243, N.W. 82, 82 A.L.R. 1098; cf. 
Weglein v. Golder (1935) 317 Pa. 437, 177 Atl. 47 (copy of script sent to 
newspaper in advance). Contra, Meldrum v. Australian Broadcasting Co., 
(1932) Vict. L. Rep. 425 

“8 Hartmann v. Winchell, supra, note 127. 

™ Locke v. Gibbons (1937) 164 Misc. 877, 299 N.Y.S. 188, aff'd (1938) 
253 App. Div. 887, 2 N.Y.S. (2d) 1015. 

The question whether radio defamation should be classified as libel or slander 
is often confused with the problem of the basis of liability. The courts seem 
to reason that if the libel classification is adopted then, a fortiori, the radio 
station must be held to the strict liability of a newspaper. This is a non 
sequitur. The question of libel or slander determines whether or not the 
plaintiff must plead and prove special damage. Whether the defendant is to 
be held liable in the absence of fault involves additional reasons of policy. 
This is the issue that most of the radio cases have struggled with. See Miles 
v. Louis Wasmer, Inc. (1933) 172 Wash. 466, 20 P. 2d 847; Sorenson v. 
Wood (1932) 123 Neb. 348, 243 N.W. 82, 82 A.L.R. 1098; Coffey v. Mid- 
land Broadcasting Co. (D.C.Mo. 1934) 8 F. Supp. 889; Summit Hotel Co. v. 
National Broadcasting Co. (1939) 336 Pa. 182, 8 A. (2d) 302, 124 A.L.R. 
968; and Josephson v. Knickerbocker Broadcasting Co. Inc. (1942) 179 Misc. 
787, 38 N.Y.S. (2d) 985 
While the author believes that a radio station should be held to the strict 
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ous casuistry is apparent when it is considered that it is the interest 
in reputation that is at stake; that the consequences to reputation 
are the same whether the words are read from a manuscript or 
spoken extemporaneously; and that the radio listeners do not know 
whether they are read or extemporized. 

Even though a manuscript is submitted in advance to a radio 
station, departures from the script by the speaker are not uncom- 
mon. Suppose a script does contain defamatory material and the 
speaker interpolates as part of that material a further extemporan- 
eous comment. The complete defamatory statement might then 
be composed in part of something read and something interpo- 
lated; or it might be that the sting of the defamation lies in the 
script or it may lie in the interpolation. The listener can have no 
knowledge as to whether or not the material is read or interpolated. 
Words disgorged by a radio loud speaker are not tagged with their 
source. Even television would not always make it clear whether the 
words are read or extemporized. In either case the damage is the 
same. The harm is done by the remarks reaching the ear of the 
listener. 

The emphasis on the form of the publication was devised to cope 
with the new conditions by the development of the printing press. 
Another invention—the radio—invites a similar reappraisal of the 
old rules as will future developments in the science of communi- 
cation. If considerations of policy are to control there is no reason 
why the same consequences should not attach to publications made 
through the medium of radio as flow from the publication through 
the medium of writing. It is sometimes argued that a writing has 
a greater capacity for harm because of the wide range of dissem- 
ination consequent upon its permanence in form.'*° Lord Mansfield 





liability of a newspaper whether the defamation is read from a costes or in- 
terpolated there are analogous cases holding that persons who merely play 
a secondary part in disseminating a libel such as libraries, news vendors, car- 
riers, a telegraph company, and (in Florida) a newspaper publishing an As- 
sociated Press dispatch, may escape liability NA establishing good faith and 
absence of fault. See Prosser, Torts 819 (1941). Also see Vold, The Basis 
of Liability for Defamation by Radio 19 Minn. 3 Rev. 611 (1935) ; Vold, 
Defamation by Radio 2 J. Rapio Law 673 (1932); Vold, Defamatory Inter- 
polations in Radio Broadcasts 88 U. Pa. L. Rev. 249 (194 40). 

” See Summit Hotel Co. v. National Broadcasting Co. (1939) 336 Pa. 182, 
8 A. (2d) 302, 124 A.L.R. 968, “Among the factors to be considered in reach- 
ing a rule of liability for defamation is the extent of the publication; but that 
is not the only, or the main, reason for the distinction between libel and slan- 
der. The more serious consideration is the permanence of the printed libel, 
and its capacity for continuous future harm over a wide area. Slander, or the 
spoken word, is not bound to any set form; it is easily fabricated and made to 
appear much worse than actually spoken; it offers opportunity for fraudu- 
lent and fictitious claims; it is usually uttered in the presence of a few. The 
law has, therefore, encased it in most rigid rules 
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cashiered this rationalization in 1812. When account is taken of 
the vast audience reached by radio today,'*! it is evident that the 
broadcast of a defamatory statement is as potentially harmful to 
the person defamed as a publication in writing. That a defamatory 
interpolation lacks the measure of durability possessed by written 
defamation in nowise lessens its capacity for harm. Inasmuch as 
the damage to reputation is the gist of the common-law action for 
defamation and since it is as reasonable to presume damage from 
the nature of the medium employed when defamation is broadcast 
by radio as when published by writing, both logic and policy 
compel the conclusion that defamation by radio should be classi- 
fied as libel.1%? 


The advent of new and improved methods of communication and 
the control of these media by large industries carried on for profit 
that are more strategically placed than their victims to absorb and 
distribute losses!** obliges an overhauling of the law of defama- 





498% of the American people are within range of at least one of the more 
than 1,400 operating or authorized radio stations. Wuitrt, THE AMERICAN 
Rapio 204 (1947). And it has been estimated that there are 66 million radio 
sets in 37 million—four-fifths—cf the country’s homes. SixTEENTH CENSUs, 
Housine. Vol. 2, pt. 1, p. 28 (1943). Leaders of the television industry pre- 
dict 13,570,000 television sets in the United States by 1952. See 37 Fortune, 
No. 5, May 1948, p. 79. The audience of a radio broadcast might, in its geo- 
graphical area, cover the world. Single special feature radio programs have 
reached as many as 100,000,000 people and, regularly, some of the more pop- 
ular programs reach up to 25,000,000. See WitreENBERG, DANGEROUs Worps 
265-281 (1947). A simultaneous audience far greater than that reached by 
the most permanent of writings is therefore available to the defamer. 

™ See the concurring opinion of Judge Fuld in Hartman v. Winchell (1945) 
296 N.Y. 296, 73 N.E. (2d) 30, 171 A.L.R. 780. 

8 The Commission on Freedom of the Press in A Free and Responsible Press 
37 (1947), summarizes the degree of concentration of control of the media of 
communications as follows: 

But the outstanding fact about the communications industry today 
is that the number of its units has declined. In many places the small 
press has been completely extinguished. The great cities have three or 
four daily newspapers each, smaller cities may have two; but most places 
have only one. News-gathering is concentrated in three great press 
associations, and features are supplied from a central source by syndi- 
cates. There are eight majors in motion pictures, four national radio 
networks, eight to fifteen giants among magazine publishers, five to 
twenty-five big book houses. Throughout the communications indus- 
try the little fellow exists on very narrow margins, and the opportunities 

for initiating new ventures are strictly limited. 

The strategic position of radio, and to a lesser extent the newspapers, makes 
it possible to absorb and distribute losses by requiring indemnity from adver- 
tisers and suppliers of syndicated material. The record in the Summit Hotel 
case, for example, shows that the National Broadcasting Company was pro- 
tected from liability by virtue of the following clause in its contract with the 
advertiser: “Except as otherwise herein expressly provided the Advertising 
Agency will save the Company harmless against all liability for libel, slander, 
unfair competition, infringement of trademarks, tradenames or program titles, 
violation of rights of privacy, and infringement of copyrights and proprietary 
rights and all other liability to third parties resulting from the broadcasting 
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tion. An almost incredible judicial inertia indicates the need for 
legislative action.1** Canada, among the common-law countries, has 
taken the initiative through its Conference of Commissioners on 
Uniformity of Legislation which, in 1944, prepared a uniform 
Defamation Act.'*° In the meantime, a judicial awareness of the 
historical factors that have accounted for the existing doctrine will 
do much to eliminate the obsolete and absurd. 


of the programs herein provided for.’ See Vold, ry yi Reiebililione te in 
Radio Broadcasts 88 U. of Pa. L. Rev. 249, 264 n. 48 (1940). 

It is also possible to carry libel insurance. One insurance organization began 
writing libel and slander insurance for newspapers and radio stations in 1930. 
It has written a substantial amount of business and has policy holders in every 
state. See pamphlet “Js Libel a Cloud over your Head?’ published by the 
Employers Reinsurance Corporation, Kansas City, Missouri. 

* Any comprehensive legislative program in this country has been retarded 
by a violent dispute as to the direction in which the legislation should move. 
See Prosser, Torts 808 (1941). Attempts to regulate radio defamation by 
statute have displayed the same disagreement regarding classification as the 
courts. See Cal. Civil Code, 1947 Supp. sec. 46 (slander) ; North Dak. Rev. 
Code 1943, 12-2815 (slander) ; Wash. Rev. Stat. (Remington) sec. 2424 & 
het) (criminal libel) ; Smith-Hurd Ill. St. ch. 38, sec. 404.1-404.4 (criminal 
ibel). 

The legislatures in half of the states have provided for the mitigation of 
damages, or more often for the award of actual damages only, where a retrac- 
tion is printed and the defamatory matter was published in good faith. See 
Cal. Civ. Code, sec. 48a; Ohio Code (Baldwin 1940) sec. 6319-4; Wis. Stats. 
1945, p. 400. Many statutes are collected in ANGorr, HANDBOOK oF LIBEL 
(1946). But the courts have not looked with favor upon this type of legislation. 
Morris, Inadvertent Newspaper Libel & Retraction 32 Iti. L. Rev. 36, 41-45 
(1937). A few states have extended the protection afforded newspapers to 
broadcasting stations. Florida (Fla. Stats. 1941, sec. 770.03) and Washington 
(Wash. Stats. 1943, c. 229) provide for nonliability for interpolations. Mon- 
tana makes a radio station liable only where actual malice is shown and autho- 
rizes the station to require the submission of a script. (Mont. Stats. 1939, p. 
248). California (Cal. Civ. Code, sec. 48a), Indiana (Ind. Stat. Burns, 1933, 
sec. 2-518) and North Carolina (N. C. Gen. Stat. 1943, sec. 99-2b} have 
retraction laws similar to newspapers, Indiana even including television. Iowa 
(Iowa Code, 1946, sec. 659.5) and Oregon (Ore. Stats. 1941, p. 516) make 
the exercise of due care a good defense. 

These attempts at reform have been fragmentary and no effort has been 
made to consider the whole framework of the law of defamation in its econ- 
omic and political context. The apogee of legal complacency was displayed 
by the Judicial Council of Massachusetts in 1942. After making a special 
study of suggested changes in the libel law of that state it recommended that 
there be no codification of the libel law for the reason that such an attempt 
would merely duplicate the work on defamation contained in the American 
Law Institute’s Restatement of Torts. See Eighteenth Report of Fudicial Coun- 
cil of Massachusetts 56 (1942). The Council felt that the law of Massachu- 
setts was substantially in accord with the Restatement of Torts and that it 
would be a mistake “to pile up ‘codification’ at public expense where they 
are not needed. It simply means more printing of words for lawyers to dis- 
agree about, added to the present enormous volume of literature of the law.” 
The Council did recommend that the distinction between slander and libel 
as applied to radio be abolished. 

**° The Act abolishes the distinction between libel and slander and makes 
all defamatory publications actionable without proof of damage or, as the 
Act puts it, “damage shall be presumed.” The Act has been adopted in two 
Provinces, namely, Manitoba in 1946 (1946, Man. c. 11) and Alberta in 
1947 (1947, Alta. c. 14). For brief discussion see Wright, The Law of Torts 
26 Can. B. Rev. 46, 91 (1948). 























THE PHILOSOPHY AND OBJECTIVES OF THE 
YOUTH SERVICE ACT OF WISCONSIN 


FRANK Ross 


Periodically the American people wake up to the need of doing 
something about juvenile delinquency and the prevention to crime. 
These spurts of interest have in the past given us many of the tools 
of individual curative treatment; the children’s code and the ju- 
venile court, child guidance clinics, probation and parole, a par- 
tially indeterminate sentence, and settlement houses, boys clubs, 
and numerous group work agencies. In 1947 the concern of the 
people of Wisconsin over the fact that, despite these valuable con- 
tributions, children who could be rescued from criminal careers 
were still slipping into delinquency brought about the adoption 
of the Youth Service Act. 


This measure became law eighteen months ago. It is in operation 
now so far as the treatment of juvenile delinquents is concerned 
and there is every reason to believe that it will be in full operation 
within the next two years. Its constitutionality has not yet been 
passed upon by any court nor has it been before the Supreme 
Court for a construction of any of its provisions. 


It is not the purpose of this article to discuss the very detailed 
provisions of the Act, its constitutionality,’ or questions of statutory 
construction. These matters can be considered ‘at a later date when 
we have made more experience with its operation. The purpose 
is rather to discuss and analyze the forces that broughf it into 
existence and its underlying philosophy. The detailed provisions 
and the mechanics of its operation ere discussed, but only as they 
serve to illustrate the manner in which the philosophy/ of the Act 
has been implemented. / 


f re 
é 


The Act constitutes a double-barrelled attack upon the ancient 
problems of crime and delinquency and their prevention. It creates 
a Youth Service Commission—in army terms a “GHQ” for the prob- 
lems of the youth of the State—arid’ the Youth Service Division, 
a new administrative division in the Department of Public Wel- 





*For a discussion of constitutional questions see Minns, Ineterminate Con- 
trol of Offenders Under the Youth Correction Act, IX Law & CoNTEMP. 
Pros. 635 (1944). 
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fare. The Commission and this Division are charged with the duty 
of sponsoring local preventive programs and are vested with com- 
plete authority over juvenile delinquents and youthful criminals 
under 21 years of age. Judges may still deal locally with such 
persons by fines, probation, and minor jail sentences, where local 
facilities are deemed adequate. But where other disposition is 
deemed necessary, commitment amounting to an indeterminate 
period of time, must be made to the Department rather than as 
in the past to some existing penal or correctional institution. The 
Department is required to study, examine, and prescribe a course 
of treatment for persons committed to it, and in the carrying out 
of such treatment it is given broad power to integrate the state’s 
correctional facilities and to establish new facilities. The end in 
view is the protection of the state from wrongdoers. Emphasis is 
laid upon their rehabilitation, and the Department is required to 
utilize every available instrumentality to accomplish this purpose. 
Restraint of liberty, incarceration, may constitute one of these in- 
strumentalities and may be used as a medicine to be administered 
to ailing youth. However, the purpose of the law is not the inflic- 
tion of punishment upon the offender, but rather his treatment and 
cure. The preamble of the Act precisely states its purpose:* 


The purposes of this chapter are to serve all of the youth 
of this state more effectively and to reduce and prevent de- 
linquency: first, by co-ordinated planning to assist local com- 
munities in promoting effective programs in education, health, 
recreation and welfare and, secondly, by bringing together the 
activities of sentencing, training in custody or in the com- 
munity under supervision, conditional release and final dis- 
charge into a single, continuous process directed toward the 
correction, rehabilitation and successful re-establishment in 
society of delinquent children and youthful offenders. 


The Youth Service® Act is not a revolutionary or radical piece of 
legislation in the sense of being untried. It is not even new, for 
the more important features of the Act have been individually 
adopted and tried elsewhere for many years. Michigan has applied 
the philosophy of the correctional features to sexual psychopaths.* 
Washington has utilized the indeterminate sentence. Individualized 
treatment has been employed under the Borstal system in England 
and also in Virginia. Preventive services are a part of the program 
of California and New York. The general scheme of the Act— 





? Wis. Stat. (1947) §54.01. 

* Wis. Stat. (1947) §54.01 — 54.38 enacted by Wis. Laws c. 546,560. 

“Reference to state statutes in this article have been made for the purpose of 
illustration only and hence have not been encumbered by footnote citations. 
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modeled after a proposal of the American Law Institute presented 
in June, 1940 after almost ten years of intensive study by that 
organization and by its committees and consultants — has been 
adopted and is operating in both California and Minnesota.® A 
similar measure drafted by the Conference of Senior Circuit Judges 
of the Federal Judiciary is now pending before Congress. 


This legislation did not spring full grown from the brain of one 
man or group of men. It was the logical, almost inevitable, response 
of the state to pressure from the people. The Act was drafted by 
a Legislative Interim Committee after two years’ study during 
which more than twenty public hearings were held and two thou- 
sand witnesses heard upon the problems of juvenile delinquency. 


Perhaps the greatest contribution of the Youth Service Act lies 
in its preamble, in the frank recognition that, if we really mean 
to rescue delinquents and cut down the number of habitual crim- 
inals, we must do something more basic than to patch up the old 
machinery of criminal justice. Under the Act we are really facing 
up to the fact that a new machine is required, one based no longer 
on punishment for revenge but on the principle of individualized 
treatment, and we are facing up to the further fact that, if we 
mean to prevent our children from slipping into criminal careers, 
every community must overhaul, improve, and co-ordinate its 
services to all youth—in education, in recreation, in health, and in 
welfare. 


Wuy THE YoutH Acr Was ADOPTED 


The Youth Service Act was adopted in Wisconsin and similar 
measures have been adopted or are being proposed in many other 
states for two reasons: first, the rapid increase in the number of 
juvenile delinquents and criminals (particularly young criminals); 
and second, a growing doubt on the part of the public as to the 
efficacy of punishment as a method of controlling crime. 


Statistics in this field leave much to be desired at the present 
time, both because of the lack of any uniformity from state to state 
and even community to community and because of the inadequacy 
of records from which useful statistical studies may be made in 
many of our rural communities. But certain significant facts do 
appear. 





* Calif. Laws 1941, c. 937 creating 1700 and following of division 2.5 Cauir. 
Copgs and Gen. Laws entitled Youth Correction Authority Act. Minn. Laws 
1947 c. 595 creating §260.15 entitled Youth Conservation Act, 
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part of the inmate and a desire to strike back, that too frequently 
the offender is released fortified with a knowledge of the techniques 
of the underworld and a membership roster of its inhabitants. 


We are a hard-headed and practical people inclined to test any 
program by the results. If one of the primary purposes of imprison- 
ment is to deter the offender and to deter others by example, we 
ask ourselves how good a job has imprisonment done? 


The figures published by the Federal Bureau of Investigation 
and the Attorney General's report on the increase in juvenile de- 
linquency and in the number of first offenders certainly suggest 
that imprisonment has not been a very effective deterrent of original 
crime. The numerous studies that have been made of the prison 
populations throughout the United States indicates a staggeringly 
high incidence of recidivism. This sharply points to the failure of 
punishment by imprisonment to deter the individual from again 
offending. 

Professor Sheldon Glueck of Harvard University, making a study 
of the lives of five hundred men who had been confined in the 
Massachusetts State Reformatory, found that eighty per cent of 
them committed further crimes during a five year period after 
release.’ Studies made in the Eastern Penitentiary of Pennsylvania 
established that of the present population 67% were old offenders. 
Studies made in other state prisons have shown repeaters consti- 
tuting from 63% to 80% of the prison population at any given 
time.? Eddie Murphy convicted in Detroit had a sixty-four prior 
convicitions on his record; Frank Ryan had a record of seventy- 
six sentences in Cleveland, and a Milwaukee paper recently re- 
ported the instance of a Waukesha resident who on his death at 
the ripe age of seventy-five had a total of eighty-seven convictions 
with better than two-thirds of his life spent behind bars. 

Recently published studies of three hundred boys released from 
the St. Charles Boys School in Illinois reveal that three years after 
the release of the last of these boys:!° 187 were in prison or in 
reformatories; 8 had been shot and killed; 2 were electrocuted; 
18 were on probation for various crimes; 1 died with a killer record, 
and 1 was a fugitive from justice. Of the three hundred only 
eighteen had become good citizens with no further evidence of a 
criminal character. 





*SHELDON Biveck, 500 CriminaL CAREERS. 

* Figures compiled by Thorsten Sellin. See THz Criminauity oF YouTH 
(1940) and other works on criminology. 

* Chicago Tribune, Dec. 30, 1933. 
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The findings are typical. Nearly all judges, wardens, parole 
officers, penologists, and criminologists will concede that certainty 
of conviction may help check original crime but that punishment 
alone, and even increased severity of punishment, does little to 
check repeated crime. As the late William Draper Lewis, Director 
of the American Law Institute, has stated in the metrical phil- 
osophy of Ogden Nash: 


He who has never tasted jail is well within the legal pale, while 
he who has served a heavy sentence, renews the racket, not 
repentance. 


The inadequacies of punishment by imprisonment as a means 
of controlling crime are evident, for young and old alike. Perhaps 
the logic of a measure that seeks to substitute individualized treat- 
ment for mass punishment applies with equal force to adult offend- 
ers as well as juveniles and young criminals. But the Youth Service 
Act expressly applies these new principals only to persons under 
twenty-one. For this limited application there were sound reasons. 
Practical considerations dictated the selection of a special group 
and the youth group was a logical one with which to make a begin- 
ning. Statistically, first offenders come from the youthful group, 
and we know that youth commit offenses out of proportion to their 
proportion of the population. Youth is the period of greatest crim- 
inality and youths of nineteen years of age are the worst offenders. 
Young people between sixteen and twenty-one constitute only thir- 
teen per cent of our population over sixteen. But they are respon- 
sible for approximately twenty-six per cent of all robberies, forty 
per cent of all burglaries, and nearly one-half of our automobile 
thefts. Boys from seventeen to twenty-one are arrested for major 
crimes in greater number than any other four year group, and they 
come in to court not for petty offenses but for serious crimes.1! Not 
only do youthful offenders commit more crimes and more serious 
crimes than other age groups, but a large proportion of adult crim- 
inology has its inception in the conviction of youth offenders. Every 
study that has ever been made indicates that if criminals between 
the ages of sixteen and twenty-one years of age—those young per- 
sons actually convicted and dealt with by the court—had somehow 
been prevented by that process from continuing a course of crime, 
the total burden of crime would be a small fraction of what it is. 
The criminality of youth is an evil not limited by the boundaries of 
youth. It projects its social damage far into the years of maturity. 





"Sellin, Youth and Crime, IX Law & Contemp. Pros. 582 (1944). 
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In this sense youth is the focal point of the country’s crime burden 
and therefore the group on which crime prevention efforts should 
first be centered. 


PHILISOPHY OF THE YOUTH SERVICE ACT 


Since the birth of Christ literally thousands of ideas for the pre- 
vention of crime have been put forward. All crime prevention 
efforts, however, whether dealing with youth or maturity, fall 
within one of two general classifications. They may seek to elim- 
inate, ameliorate or redirect the external conditions which impel 
people toward the commission of crime, or they may operate di- 
rectly upon the individual himself and seek to influence his personal 
reactions to those conditions. One crime prevention agency of the 
first type may strive to reduce the miseries of poverty; another may 
attack the problem through the creation of neighborhood centers, 
child guidance clubs, recreational centers, and character building 
organizations. Measures of the second type may relate to the 
speeding up of trials, the detection of offenders, and the punishment 
of criminals. 


The Youth Service Act is a crime prevention agency of both types. 
In one field it operates at the local level by seeking to improve the 
external conditions that affect all youth in an effort to prevent 
original crime. In another it operates upon the individual by sub- 
stituting a system of curative treatment for a system of punishment, 
in an effort to prevent repeated crime. 


In the first area of activity the Act proceeds upon the assumption 
that the problem of preventing original juvenile delinquency and 
crime is essentially, although not exclusively, a local problem that 
must be met and solved at the local level with local facilities and 
local funds. The Act recognizes, however, for the first time in 
Wisconsin that the state has a continuing responsibility to assist 
local communities. 


No attempt is made in the Act to outline or define or circum- 
scribe the field within which the Department may operate. Section 
54.06 of the Statutes provides that the Department may render 
assistance to communities in their efforts to combat delinquency 
and social breakdown likely to cause delinquency and crime and 
may assist communities in setting up programs for coordinating 
the total community program including the improvement of law 
enforcement. The Department is authorized to assist schools in 
improving services to youth. It may assist communities in setting 
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up recreational commissions and broadening recreational programs; 
in extending child care programs; in recruiting and training volun- 
tary leaders for youth-serving organizations; assist communities in 
securing specialized services in the medical, psychiatric, psycho- 
logical, and social work field; assist localities in making surveys of 
needs and available resources. The Department may serve in a 
general consultative capacity acting as a clearing house and de- 
veloping materials and arranging conferences, and also to develop 
and maintain an enlightened public opinion in support of a program 
to control delinquency. 


This portion of the Act constitutes a recognition that we Ameri- 
cans have entered on a new and dangerous world of speed and 
power and interdependence while our social services remain of the 
old self-sufficient rural society. The tie that binds the child to the 
family and the family to the soil have largely disappeared and the 
family and the child depend upon the community as never before. 
The home is no longer the center of the child’s training, education 
and cultural opportunities. It is no longer adequate to satisfy the 
social, emotional, recreational, and economic needs of either child 
or family. Broadening horizons mean that to survive we must 
speedily strengthen and modernize our services to youth to meet 
its needs and build a better human race.'* In the Act these changed 
conditions are recognized and a state responsibility assumed. No 
pattern is laid down, however. The program of the department 
is broad and flexible. 


A discussion of the philosophy of that portion of the Act dealing 
with the correction of known offenders requires some examination 
into the origins and purposes of the criminal law and the ends 
sought to be accomplished by the punishment of offenders. While 
in general those acts that arouse the resentment of society and have 
a tendency to injure or endanger society are crimes, this was not 
always so.'* Unfortunately, the definitions of crime and provisions 
for the treatment of criminals do not come to us as some God given, 
well rounded, efficient, and wholly logical philosophy. Professor 
Glueck" likens the law to a coral reef and points out that thou- 
sands of judges and numerous commentators reflecting upon the 
myriad of actual and hypothetical cases have made their little 





* Ellingston, Protectinc Our Cuipren From Criminar Careers (1949). 
*In this discussion of the history of crime and punishment, the author has 
largely relied upon the following authorities: Hatt anp Biugcx, CasEs oN 
CrimminaL Law; Warte, Cases oN CrIMINAL Law; Waite, The Youth 
Authority Act, IX Law & Contemp. Pros. 600 (1944). 
“Hatt & Biuecx, Cases on CRIMINAL Law. 
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deposits to the growing mass, and that this has been done over 
centuries of time, in varying cultures, in different countries, and 
in succeeding stages of social evolution. He believes that the only 
sources of symmetry and consistency have been the education and 
ways of thought of lawyers and judges and their attempts to adhere 
to precedent. 


Thus the early criminal law with its foundations laid in the clan 
area. Its emphasis upon the objective consequences of the act 
done, and its raison d’etre, a substitute for private vengeance, has 
undergone a metamorphosis through the centuries. Shaped and 
molded by the developing social structure, the growth of Christian- 
ity, and the industrial revolution, there have been nevertheless two 
more or less constant threads of thought running through the fabric. 
Two conflicting philosophies have competed with each other for 
supremacy and both have made a lasting impression upon the con- 
tent of the criminal law and our methods of dealing with criminal 
offenders. 


The philosophy of Kant and Hegel with its emphasis upon the 
retrospective effect of punishment, of punishment for its own sake 
and without that thought of a positive result to be accomplished, 
is frequently in evidence even today. For we talk about a criminal 
“expiating” his sins and society “exacting vengeance” upon the 
wrongdoer. And yet the philosophy, as old as Plato, that punish- 
ment ought to have a prospective utility is today the dominant 
philosophy. 


Most men would say that the state in its dealings with those 
who misbehave ought to act so as to lessen the chance of future 
misbehavior. Traditionally the justification for punishment has 
been that it has in fact prospective utility; that it deters others from 
misbehaving by the force of example; and that it deters the indi- 
vidual te whom it is applied by the force of its operation. This 
notion of the prospective utility of punishment is the notion that 
for fifty years has been most frequently expressed and to which 
we have paid lip service, but the philosophy of Kant and Hegel 
has been more tenacious than we are inclined to realize and is still 
a powerful influence upon our thinking. Perhaps it satisfies an 
emotional need, for even today we are horrified at the lenient 
treatment of a wrong-doer. We want him to suffer whether or not 
it helps society, and in our hearts we exult when he “gets his just 
deserts.” 
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Now the philosophy of the Youth Service Act makes a conscious 
choice between these two conflicting notions. The Act proceeds 
upon the assumption that the end of the criminal law ought to be 
the protection of society from conduct that will harm it. Pro- 
ponents of the Act here and elsewhere believe that punishment 
for the sake of punishment cannot be justified. Wisdom and ex- 
perience have demonstrated that punishment as such is not the 
most effective deterrent. Punishment does not deter the punished 
from committing new offenses, and while the effect of punishment 
as a deterrent of others by force of example is more debatable 
because less susceptible of proof, the Act is grounded upon the 
proposition that the principal deterrent in our traditional means 
of dealing with criminals lies, not in the harshness of the punish- 
ment meted out, but in the swiftness and sureness of apprehension 
and the disgrace and ignominy of conviction. This conclusion is 
inescapable in view of all of the evidence that increased severity 
of punishment has never operated to reduce crime. Drafters of 
the Act were well aware that two hundred years ago when pick- 
pockets in England were punished by public hanging (public 
because it was thought that the public character of the punish- 
ment would deter by example) the public had to be excluded from 
the affair and the sentences carried out in private in order to 
protect the crowds who attended the hangings from gangs of pick- 
pockets operating among them. 


The Youth Service Act postulates that examination and individu- 
alized treatment of the offender is a more effective deterrent in 
preventing repeated crime than mere punishment, and that if to 
the stigma of conviction there be added the possibility of segrega- 
tion for an indefinite time, the deterrent effect upon others is at 
least as great. As Professor Waite has stated of the Youth Correc- 
tion Authority Act, the Act departs from harshness of method not 
because harshness is cruel but because mildness is more effective. 


Under the Act it is not proposed that offenders shali be molly- 
; coddled. Prisoners are not viewed with sentimentality as “poor 
sick persons.” The provisions of the Act are dictated by consid- 
erations of hard-boiled practicality. It is anticipated that confine- 
ment of some prisoners, even permanent confinement, may be 
necessary; that discipline, even harsh discipline, may be required. 
But the Act proceeds upon the following fundamental assumptions: 


(1) The protection of society from the vile acts of wrongdoers 
can be best accomplished by rehabilitation; or by segrega- 
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tion and restraint, permanently if necessary, of those offend- 
ers who cannot be rehabilitated. 


(2) Rehabilitation can best be accomplished: 
(a) By a careful and complete first examination of persons 
committed and a diagnosis based thereon. 

(b) By individualized treatment based on diagnosis. The 
individualized treatment requires a variety of small 
treatment facilities rather than a single, large, mass 
treatment institution. 

(c) By periodic re-examinations with changes in diagnosis 
and treatment. This is a single continuous process best 
administered by one single agency. 


United States Circuit Judge Orie S. Phillips’ comments on the 
proposed Federal Corrections Act follow and his comments apply 
with equal force to the Wisconsin Act:'® 


The underlying theory of the provisions for treatment of youth 
offenders is to substitute for retributive punishment, methods 
of training and treatment designed to correct and prevent 
criminal tendencies. The plan of the act departs from the 
merely punitive idea of dealing with youthful offenders and 
looks primarily to the objective idea of rehabilitation. It will 
be observed that youth offenders are to be segregated from 
other offenders and that class of youth offenders is to 
segregated from other classes of such offenders, and that 
each youth offender is to be allocated to a treatment agency or 
institution best calculated to effect his rehabilitation. The 
practicality and desirability of such a system of corrective 
treatment and training has been demonstrated by the Borstal 
System in England which started with experimentation in a 
wing of Bedford Prison and now embraces eleven institutions, 
five of which are walled and four of which are completely 
open. 
MECHANICS OF THE ACT 


The Act provides for the creation of a Youth Service Commission 
consisting of eleven members representing all parts of the state 
and selected in recognition of their interest in the welfar of chil- 
dren and youth.!* This Commission has power to inquire into and 
make recommendations to appropriate agencies on matters affect- 
ing the behavior, care, and welfare of youth. It has the power 
to hold hearings and investigate the work of other agencies, in- 





* Phillips, Proposed Federal Corrections Act, IX Law & Contemp. Pros. 


653 (1944) 





* Wis. Stat. (1947) $54.05. 
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cluding state agencies and institutions, dealing with children. It 
may subpoena witnesses, enlist the aid of public and private 
agencies concerned with the welfare of children and youth, and 
study the functions and facilities of state agencies. Furthermore, 
it is charged with the duty of reporting its activities to the regular 
session of the legislature and of making recommendations for legis- 
lation. The Commission does not have administrative powers, and 
its powers in the field of policy making are not clearly defined. 


Administration of the Act is vested in the Youth Service Division 
of the Department of Public Welfare.'7 The director of the De- 
partment, an ex officio member of the Commission and the director 
of the Division, serves as its executive secretary. This plan pre- 
sents, of course, something of an administrative anomaly; a divi- 
sion head responsible directly to the Commission charged with 
responsibility for the carrying out of the purposes of the Act but 
also responsible administratively to the director of the Department, 
who in turn is responsible to the Board of Public Welfare. 


Conflicts may well arise between the Director of the Depart- 
ment of Public Welfare, the Board of Public Welfare, and the 
Youth Service Commission, for the Commission in carrying out its 
responsibilities and in complying with what it deems to be the 
mandate of the Youth Service Act, must inevitably assert its auth- 
ority in the field of policy making. A clarification of this adminis- 
trative situation is essential and will undoubtedly be the subject 
matter of a legislative recommendation by the Youth Service 
Commission.1* 


The powers of the Department and the Division in the preventive 
field have already been discussed. They are broad and compre- 
hensive and in fact are without practical limitation. 


The operation of the Act in the correctional field, however, is 
narrowly limited and meticulously defined. The Division is made 
responsible for certain persons under twenty-one years of age 
adjudged delinquent or convicted by a criminal court. But the 
Division functions only after an adjudication of delinquency or 
a conviction of crime. It does not affect the processes of arrest, 
accusation, and trial. 


Not all youthful criminals, however, are within the purview of 
the Act. Persons committing crimes punishable by life imprison- 





* Wis. Stat. (1947) §54.04. 
* Wis. Stat. (1947) §54.05 (3). 
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ment on the one hand and crimes for which the penalty meted 
out is a fine or jail sentence of not more than six months, on the 
other, are excluded from its operation. The Act provides that all 
juveniles found to be delinquent under the provisions of Chapter 
48, if they are not released unconditionally or placed on probation 
in a family home or institution, shall be committed to the Depart- 
ment of Public Welfare.’® All persons who are under twenty-one 
and who are convicted of crime, except those specified above, must 
likewise be committed to the Department of Public Welfare unless 
discharged unconditionally, placed on probation, or unless judg- 
ment or sentence is suspended.” 


At the time of the making of the commitment the Judge may, 
but is not required, fix a minimum term not exceeding the 
limit otherwise prescribed by law for the offense of which the 
offender is convicted, except that the maximum term shall not 
be for less than one year.*! 


Section 54.08 provides that commitments to the Departments 
shall not be mendatory until such time as the Department shall 
have certified to the Governor in writing that it has approved or 
established places of preliminary detention and places for the 
examination and study of persons committed to it, and has other 
facilities and personnel to discharge its duties and functions. Prior 
to the making of such a certificate (and no such certificate has 
as yet been made) commitment to the Department may be made 
in indivdual cases with the consent of the Department. The 
Attorney General has ruled however that Section 54.08 has no 
application to juvenile delinquents and that juveniles adjudged 
delinquent after the effective date of the Act must be committed 
to the department. At the present moment therefore commit- 
ment of delinquents is mandatory, while commitment of youthful 
criminals may be made only with the consent of the Department. 


Provision is made in Section 54.11 for pre-sentence examination 
and investigation upon the request of the presiding judge. The 
Department is likewise required to extend its facilities for exam- 
ination and investigation at the request of any juvenile judge in 
the case of a child alleged to be delinquent. 

Miscellaneous provisions with reference to commitment provide: 
(1) for commitment to the Department of persons sentenced to 





® Wis. Stat. (1947) §54.09. 
* Wis. Stat. (1947) §54.12. 
™ Wis. Stat. (1947) §54.13. 
™ 360 O.A.G. 465. 
























































141 





YOUTH SERVICE ACT 





January ] 


life imprisonment when less than twenty-one years of age, where 
sentence is subsequently commuted by the Governor.” (2) For 
commitment to the Department or in a place of detention approved 
by the Department when any commitment or sentence follows 
violation of probation or the non-payment of a fine.** (3) Once 
commitment to the Department has been made the power in the 
committing court to suspend execution of the commitment is lost.*® 
(4) The taking of an appeal from a judgment of conviction does 
not stay the commitment to the Department, but the court may 
leave the offender at liberty under such conditions as it directs 
where it appears to the court that the appeal is taken in good 
faith and the questions raised merit review.”® 


The Department is given broad power to. collect data about 
persons committed to it, to employ expert and clerical assistance, 
to establish and operate treatment and training services, to estab- 
lish and operate places for detention and examination, to establish 
places of preliminary detention, and places of confinement of 
various degrees of security. It may operate éducational institutions, 
hospitals, or any other type of facilities and services including 
hostels and boarding homes, farms, forestry, soil conservation and 
other camps. It may establish and maintain agencies and facilities 
designed to aid persons, who have been discharged from the con- 
trol of the Department, in finding employment and in leading a 
law abiding existences. And it has the power to make and enforce 
rules appropriate to the accomplishment of its functions.27 


The Department has the power to make use of existing institu- 
tions and agencies as well as to establish new institutions and 
agencies. Its control over individuals placed by it in existing 
institutions or agencies does not terminate, and it has the power 
to transfer persons committed to it from one institution to another.”* 


Section 54.27 requires the Department to examine and study 
individuals committed to it for the purpose of making a proper 
diagnosis and plan of treatment. The Department is also required 
to make periodic re-examinations of all persons under its control 
at least once a year. Failure to examine a person committed to 
it or to re-examine him as required, entitles the person involved 





* Wis. Stat. (1947) §54.14. 
™“ Wis. Stat. (1947) §54.15. 
* Wis. Stat. (1947) §54.16. 
* Wis. Stat. (1947) §54.18. 
* Wis. Stat. (1947) §54.20 — 54.23. 
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to petition the committing court for an order of discharge, and 
such order must be entered unless it is made to appear at the 
hearing on such petition that, in accordance with Section 54.33, 
there is necessity for further control. 


In the treatment field the Department is given wide authority. 
Under Section 54.29 it may permit a committed person his liberty 
under supervision and under such conditions as it fixes. It may 
order his confinement under such conditions as it believes best 
designed for the protection of the public. Or it may order his 
reconfinement or renewal release as often as conditions seem to 
indicate that to be desirable. It may revoke or modify any previous 
order except an order of final discharge, and it may discharge from 
control when it is satisfied that such discharge is consistent with 
the protection of the public. Under Section 54.28 the Depart- 
ment is required to retain control so long as in its opinion such 
control is necessary for the protection of the public, and it is 
correspondingly required to discharge any person as soon as in 
its opinion there is reasonable probability that he can be given full 
liberty without danger to the public. No person convicted of a 
felony, however, shall be discharged for two years after his com- 
mitment without the written approval of the committing court; if 
the sentence is less than two years, he may not be discharged 
prior to the expiration of that sentence without such approval. If 
control has not been previously terminated, and subject to the 
provisions for continued control hereinafter discussed, the Depart- 
ment is required to terminate its control when the convict shall 
have served the maximum term fixed by the court (less “good 
time,” as provided in Section 53.11); and if the committing court 
has not fixed a maximum term, the termination of Department 
control will take place at the expiration of the maximum term 
otherwise prescribed by law for the offense for which the person 
has been convicted, or at the expiration of one year, whichever 
is greater.*® In the case of juvenile delinquents, again subject to 
provisions for continuing control, the Department is required to 
discharge whenever the delinquent reaches his twenty-first birth- 
day. 


Provision is made for continued control beyond the periods just 
specified whenever, in the opinion of the Department, the dis- 
charge of the person under its control would be dangerous to the 
public, at the time when the discharge would otherwise be re- 
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quired, because of the person’s mental or physical deficiency, dis- 
order, or abnormality. In such a case, the Department must make 
an order for continued control and must apply to the committing 
court for a review of the order at least ninety days before the time 
otherwise provided for discharge.*® At this hearing the rights of 
the offender are jealously guarded. He must be afforded an oppor- 
tunity to appear; he is entitled to counsel; the processes of the 
court which compel the attendance of witnesses are made available 
to him; he is entitled to a jury trial and provision is made for 
review by the supreme court.*! 


Section 54.34 provides for uniform periodic reconsideration of 
the cause for continued control every two years for persons com- 
mitted as juvenile delinquents, and every five years in cases com- 
mitted by the criminal court. 


How THE MECHANICS OF THE ACT IMPLEMENT ITS 
OBJECTIVES AND PHILOSOPHY 


The Youth Service Act embodies a concept new in Wisconsin 
and, in fact, new in most states; the notion that the state has a 
responsibility not only for the care of delinquents and criminals, 
but a responsibility to see that its citizens do not become delin- 
quents or criminals. Primary responsibility in this field must lie 
with the local community. But there is a service that the state can 
render. The service is one of assistance, not assistance in a mone- 
tary way (except, perhaps, by financing demonstration projects ), 
but help in surveying community resources, in providing expert 
guidance in a variety of fields, in conducting training schools, and 
in stimulating interest in the problem and general education as to 
its solution. The Act recognizes that the changing times have 
created local problems that cannot be solved without outside help 
and that many communities, aware of their problems in this field, 
are desperately anxious for advice. The Act provides that this 
new state administrative service shall give that help whenever 
and wherever it is requested. 


In the field of the delinquent and the criminal the state has 
always recognized its responsibility, but the Act makes several 
important changes in the manner in which this responsibility is to 
be discharged. First, and perhaps most important to the judges 
and lawyers of the state, commitments of delinquents and crim- 
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inals under twenty-one years of age will not be made to an insti- 
tution, Waukesha, Oregon, Green Bay, Waupun and Taycheeda, 
but directly to the Department after it has certified its readiness. 
The Department will determine what is to be done with the 
offender and if he is to be confined, where that confinement will 
take place. Moreover, commitment may be without specification 
as to length of term. It is to be noted that the power of local dis- 
position remains with the court. He may release, fine, place 
on probation, suspend judgment, or impose a short jail sentence. 
Commitment to the Department is required only when local facili- 
ties are deemed inadequate. These provisions, together with 
those which permit the judge to call upon the Department for 
pre-sentence examination and investigation, both as to persons 
charged as delinquents and as criminals, actually place at the dis- 
posal of the judge a new tool. In no sense do they abrogate or 
encroach upon his jurisdiction. 


What becomes then of the offender who has been committed 
to the Department? How is the philosophy of individualized treat- 
ment, rather than punishment, actually put into effect? The key- 
note of the Act is the provision for original examination and peri- 
odic re-examination. The Act proceeds upon the assumption that 
treatment, to be effective, must be preceded by this examination 
and a diagnosis based thereon. The examination contemplated is 
a complete one: physical, mental, psychical, and sociological. It 
involves a close study of the offender’s history and background in 
an attempt to get at the roots of his anti-social behavior. It is 
the first step in individualized treatment. 


The Department is authorized to create facilities for preliminary 
detention and for diognostic examination. Such facilities are now 
in the process of acquisition by the Department and, undoubtedly, 
will be in use during 1948. 


The Act implements the philosophy of individualized treatment 
in a variety of ways. Additional small treatment facilities are 
authorized. The Department is working now on plans for two 
forestry camps—one for juveniles and one for older boys. It is 
expected that boarding homes will be used more than heretofore. 
Carefully supervised parole will make it unnecessary to confine 
some of those committed and the pressure on the large security 
institutions may be relieved. Real vocational training may be pro- 
vided for some offenders who can be benefited thereby. The pos- 
sibilities in the situation are almost infinite. The powers granted 
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the Department with respect to treatment are so broad that sev- 
eral major benefits are immediately apparent: 

(1) The addition of new facilities, coupled with the process of 
examination, will permit proper segregation of different charac- 
ter types during confinement. Every prison warden will concede 
that the indiscriminate throwing together of the adolescent and 
the hardened criminal is one of the factors most conducive to 
character degradation in the ordinary prison. The provisions of 
the Act, with its emphasis on individualized treatment and pro- 
visions by which such treatment can actually be given, will go far 
to minimize this harmful influence in institutional life. 

(2) Provisions for re-examination and the adoption of a program 
of changing scope and character depending on the offender's re- 
action to earlier treatment will go far to correct two evils that are 
inherent in the penal system. It removes the danger of disparity 
of sentences, one of the greatest obstacles to the application of 
rehabilitative techniques. Under the penal system, the judge fixes 
the mode of treatment designating the place and the time of con- 
finement. He cannot know the type of offenders which other 
judges are committing to the same institution nor the length of the 
sentence imposed. Warden Burke of the State penitentiary at 
Waupun has declared that the varying sentences imposed by dif- 
ferent judges upon substantially the same facts and under similar 
circumstances created the utmost resentment among offenders 
under his jurisdiction, and that disparities in sentence are largely 
destructive of the therapeutic effect of correctional treatment.*? 
Vesting control of the prisoner in a single Department for an in- 
determinate term does away with this serious defect in the penal 
system. 

The changing character of treatment and the indeterminate 
character of the commitment are valuable in another direction. 
So long as we look at the law as punishing the act of the offender, 
a system in which the presiding judge determines the penalty to 
be paid on the basis of the facts presented is reasonable and logical. 
But the moment we look upon the purpose of the law as treat- 
ment and rehabilitation the imposition of a fixed sentence becomes 
illogical and fraught with difficulty. At best, the judge gets a static 
picture of the criminal as of the time of sentence. The Depart- 
ment, with its constantly exercised supervision and periodic ex- 
amination, acquires a dynamic and moving picture of the offender, 





ty ion) Burke, Address at the University of Wisconsin Law School (May 











146 WISCONSIN LAW REVIEW [Vol. 1949 


as he develops or changes for the better or worse. Provisions of 
the Act for examination and re-examination and for a flexible pro- 
gram of correction are essential to the notion of individualized 
treatment. 

(3) The Act provides in Section 54.23 that the Department may 
establish and maintain agencies and facilities designed to aid per- 
sons in finding employment upon discharge and in leading a law 
abiding existence. This provision fills a long time need and con- 
stitutes virtually a new and vitally needed service in Wisconsin. 
When men are released from prison, they face a problem of find- 
ing an honest livelihood—a problem far more difficult than any- 
thing previously encountered. It is no wonder that the majority 
of them are ultimately returned to prison. The traditional custom 
of giving the prisoner ten dollars and a new suit of clothes does 
not begin to meet the need. Now, more than at any other time, 
the offender needs guidance and sympathy—a real helping hand. 
Under the Youth Service Act it is proposed that he shall get it. 

An inevitable consequence of the doctrine of individualized 
treatment and equally as important as the device of the inde- 
terminate sentence is the principle that offenders shall be released 
when, and not before, release may be made with safety to the 
public. At present there are no standards by which the Department 
may be guided. For generations we have been content with re- 
leasing convicted persons at the termination of a stated time re- 
gardless of conduct possibilities. No serious attempt has been 
made on a large scale to collect data from which the probabilities 
could be determined, although in Wisconsin we have had some 
experience with these factors in the commitment of juvenile de- 
linquents and in the partially indeterminate sentence of criminals. 
The change in basic theory, however, from release after an arbi- 
trary time to release when the danger to society has passed—will 
of itself compel the state-wide collection and organization of in- 
formation bearing upon the problem. And the authority of the 
Department is not uncontrolled. As has been pointed out the 
interests of the public are at least partially protected by the pro- 
vision requiring the approval of the committing court to the release 
of a felon in less than two years. And the interests of the indi- 
vidual are protected against too long a retention, first, by the fact 
that the committing court may fix the maximum and, second, by 
the provision for court review of orders for continuation of control 
beyond the maximum fixed by the committing court or by the law. 
The provisions of the Act seem to strike a happy balance between 
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safe-guarding the interest of society and sends the interests 
of the individual. 


CONCLUSION 


The individualized treatment provided for in the Youth Service 
Act is not fundamentally different from the more general concept 
of socialized or individualized justice that has been so ably ex- 
pounded by Roscoe Pound, former Dean of the Harvard Law 
School, but that concept without implementation is nothing more 
than an idea. Dean Pound feared that the public in accepting 
the concept of socialized justice was accepting it as an end in 
itself and not as a means to an end. The same danger exists insofar 
as the individualized treatment of delinquents and young crim- 
inals is concerned. If the principle of individualized treatment so 
forcefully enunciated in the Youth Service Act is to be more than 
an idea and is to accomplish the results that the authors of the 
measure envisioned, the services of a wide range of highly skilled 
medical, phsychiatric, psychological, social work, and other pro- 
fessional services must be made available. If the Act is to actually 
mean something, it will require a wide range of treatment facilities 
on the one hand, and better schools with more individualized 
services to school children, especially those vulnerable to delin- 
quency, on the other. It will provide more services to the family 
and more education for family living. This necessitates, of course, 
the spending of more public money for these new and enlarged 
services. 


The spending of the money required to provide these services 
is, however, in the long run an economy. It is time that we abandon 
the notion that the way to make men fit for liberty is to deprive 
them of liberty. If we are willing to spend money now for the 
facilities and the personnel required to put into effect the philos- 
ophy and the provisions of the Youth Service Act, the long run cost 
of prisons built of brick and mortar and stone, and the cost to 
society of a mounting crime index can be eliminated. The time 
has come in Wisconsin to carry out the mandate of the legislature. 
The new aids which the state can give to eager communities in 
the field of prevention must be made available. Each prisoner 
must be studied physically and psychically by trained experts who 
bring to bear on his problems their combined wisdom and experi- 
ence. The whole system must be keyed to the day when the pris- 
oner will be restored to society as one of its useful and law abiding 
members. 











COMMENTS 


LEGISLATIVE STATEMENT OF INTENT 
VETERANS’ HOUSING AMENDMENT 


The Legislature's special session on the veterans housing 
amendment to the Wisconsin Constitution! furnishes an interest- 
ing example of a committee report which gives the exact intent 
of the committee and Legislature in respect to a constitutional 
amendment.” 


There was a dispute over the amendment in the open hearings 
and the committee sessions of the Joint Judiciary Committee. Sev- 
eral of the members of the Committee and a number of the citizens 
who attended the open hearings feared that the amendment as 
it was then proposed, and as it now stands, was too restrictive. 
They feared that the language, as it stood, might be interpreted to 





* This amendment to Article VIII, Section 10, of the Wisconsin Constitution 
consists of the words, “or the acquisition, improvement or construction of vet- 
erans’ housing.” With this amendment, Article VIII, Section 10, will read: 
“The state shall never contract any debt for works of internal improvement, 
or be a party in carrying on such works; but whenever grants of land or other 
property shall have been made to the state, especially dedicated by the grant 
to particular works of internal improvement, the state may carry on such 
particular works, and shall devote thereto the avails of such grants, and may 
pledge or appropriate the revenues derived from such works in aid of their 
completion. Provided, that the state may appropriate money in the treasury or 
to be thereafter raised by taxation for the construction or improvement of 
public highways or the development, improvement and construction of air- 
ports or other aeronautical projects or the acquisition, improvement or con- 
struction of veterans’ housing. Provided, that the state may appropriate moneys 
for the purpose of acquiring, preserving and developing the forests of the state ; 
but there shall not be appropriated under the authority of this section in any 
one year an amount to exceed two-tenths of one mill of the taxable property 
of the state as determined by the last preceding state assessment.” (Italics 
supplied ) 

This amendment was proposed and approved by the special session of the 
State Legislature, commencing on July 19, 1948, in order to remedy the situa- 
tion created by the Supreme Court’s decision in State ex rel. Martin v. Giessel, 
252 Wis. 363, 31 N.W. 626 (March 29, 1948) wherein the Court held the state 
sponsored veterans’ housing program (Chapter 412, Laws of 1947) unconsti- 
tutional under the “internal improvement” prohibition of Article VIII, Sec- 
tion 10, of the Wisconsin Constitution. See note [1948] Wis. L. Rev. 247. 

Since Article XII, Section 1, of the Wisconsin Constitution provides that a 
proposed constitutional amendment, in order to become a part of the Consti- 
tution, must be approved by two successive legislatures and then by the people, 
the proposed veterans’ housing amendment, if it is to become part of the Wis- 
consin Constitution, will have to be approved by the Legislature in its 1949 
session and then by the voters (probably in the 1949 spring elections) . 

* This Statement of Intent which was embodied in the Joint Judiciary Com- 
mittee’s report to the State Legislature recommending the proposed veterans’ 
housing amendment is set out in full at the end of this comment. 
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mean that “veterans’ housing,” once constructed, must forever be 
occupied by veterans only and that such housing would have to 
remain vacant were no veterans to apply for the purchase or rental 
thereof.2 To resolve this dispute and to make sure that the real 
intent and purposes of the Legislature in originating this amend- 
ment were known and understood, the Committee adopted and 
placed in its report this Statement of Intent. 


The Statement, being embodied in the report of the Committee, 
was read aloud verbatim before the vote was taken on the amend- 
ment, both on the floor of the Senate* and the Assembly,® and was 
recorded in the Senate and Assembly Journals. In addition, the 
Statement has since received much publicity throughout the State. 
The Capital Times*® published it verbatim and the Wisconsin State 
Journal,’ official state newspaper, and many other newspapers 
throughout the state published substantially all of its points.’ All 
the newspaper stories and articles conveyed the idea that the 
amendment was flexible and did not limit “veterans’ housing” to 
veterans forever. Radio publicity has also been widespread. One 
of the programs in which the Statement was expounded was broad- 
cast on fourteen Wisconsin radio stations.’ It has of course been 





*It was proposed in committee sessions and headlinne that an commie in 
the following language be substituted for the amendment that was actually 
adopted: “provided, that the state may provide housing for veterans or in 
which veterans or their families have preference.” Proponents of this substi- 
tute amendment thought it would remedy, among other problems, the problem 
that the Court might interpret the language of the amendment as adopted 
to mean that housing constructed for veterans must always be occupied by 
veterans only. This substitute amendment was, however, not adopted. 

*Thomas M. Donahue, Chief Clerk of the Senate, stated to the author that 
he read the entire Joint Judiciary Committee Report, including the Statement 
of Intent, on the floor of the Senate before the vote was taken on the resolution 
to amend the Constitution. 

* Arthur L. May, Chief Clerk of the Assembly, also stated to the author that 
he read the entire Joint Judiciary Committee Report, including the Statement 
of Intent, on the floor of the Assembly before the vote was taken on the reso- 
lution to amend the Constitution. 

*On Tuesday, July 20, 1948. 

"On Tuesday, July 20, 1948. 

*The Green Bay Press-Gazette on Tuesday, July 20, 1948; the Milwaukee 
Journal on Wednesday, July 21, 1948; the Milwaukee Sentinel on Monday, 
July 26, 1948 in the Column, “Capitol Fact and Comment,” by Perry C. 
the Associated Press and United Press stories of Tuesday, July 20, 1948, on 
the special legislative session. 

* This program, entitled Your Wisconsin Government, was one of a series 
of programs presented under that title by the Wisconsin Taxpayer’s Alliance 
over fourteen Wisconsin radio stations. The program in question was presented 
during the week beginning on July 24, 1948; during the program the legis- 
lative Statement of Intent was substantially set out and explained, and the point 
was also made that this Statement of Intent would affect the decisions of the 
Court in interpreting the veterans’ housing amendment to the Constitution since 
the courts look for the intent of the adopters of constitutional amendments. 

Further radio publicity has also been given the Statement of Intent. On Tues- 
day, July 27, 1948, on the program, Report to the People, presented over 
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circulated by other means.’°® 


The fundamental purpose in construing a constitutional amend- 
ment is to give effect to the intent of the framers and of the people 
who adopted it.'! Mr. Justice Wickhem expressed the underlying 
principle of constitutional interpretation in State ex rel. Martin, 
Atty. Gen. v. Heil, Governor, et al.'? 


It is extremely important in the interpretation of constitutional 
provisions that we avoid determinations based purely on tech- 
nical or verbal argument and that we seek to discover the true 
spirit and intent of the provisions examined. We must not fail 
to give effect to plain and completely unambiguous language 
in the constitution, but where there is a reasonable ground to 
differ concerning the sense in which the language is used, the 
provision should be examined in its setting in order to find out, 
if possible, the real meaning and substantial purpose of those 
who adopted it. 


In Wisconsin the people through their votes give final ratifica- 
tion to and thus adopt a constitutional amendment. Therefore it 
is what the people thought the amendment meant that the Court 
considers in resolving any doubts upon the interpretation of a 
constitutional amendment.'* The Court will traditionally look to 


WIBA, Mr. Arthur G. Field, director of the Wisconsin Veterans Housing Au- 
thority, quoted from the Statement of Intent and explained its legal effect. In 
the program, The Law and You (presented on WIBA on August 7, 1948, on 
WIBU on August 12, 1948, and on WHA on August 13, 1948) the effect of the 
Statement of Intent in broadening the interpretation of the veterans’ housing 
amendment was explained. 

*On August 4, 1948, the Wisconsin Veterans Housing Authority sent out 
a news letter containing an explanation of the Statement of Intent and its 
legal effect to all state veterans housing authorities, to all veterans’ organiza- 
tions in the state, to the eleven press boxes in the Governor’s office, and to 
other people and organizations on the Authority’s mailing list of about 225. The 
Wisconsin Veterans Housing Authority is further publicizing the Statement of 
Intent and its effect by other letters and by others means. 

" Thus, Mr. Justice Doerfler, in State ex rel. Ekern, Atty. Gen. et al. v Zim- 
merman, ‘Secretary of State, 187 Wis. 180, 204 N. W. 803 (1925) says: “The 
P of construction of a constitutional amendment is to give effect to the 
intent of the framers and of the people who adopted it;” 

For good statements of this same rule, see also: 16 C.J.S. 51; Castleberry v. 
Evatt, 147 Ohio St., 30, 67 N.E. 2d 861, 167 A.L.R. 198 (1946) ; In re Fay, 
291 N.Y. 198, 52 N.E. 2d 97 (1943). 

* 242 Wis. 41, 7 N.W. 2d 375 (1942). Mr. Justice Wickhem in this opinion 
goes on to say: “In view of the foregoing, consideration should be given to 
the debates and proceedings of the constitutional convention itself.” 

* See ten Broek, Use by the United States Supreme Court of Extrinsic Aids 
in Constitutional “Construction, 26 Cauir. L. Rev. 437, at 453, where Mr. 
ten Broek states: “Thus, accepting the intent doctrine on its face value, the 
intent to be sought is that of the people who gave it force. If the analogy of 
congressional debates and proceedings in matters of statutory construction were 
applicable to constitutional cases, as the almost unbroken usage of the Supreme 
Court would indicate it is, we should have to compare the framers’ convention 
to a lobby or a legislative council, or whatever person or organ happens to pre- 
pare a bill in a particular case. As the thing assertedly sought in statutory 
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the “history of the times”'* to determine what was in the minds of 
the people at the time of ratification. Anything that strongly in- 
fluenced and affected the minds of the people in respect to the 
proposed amendment during the period before ratification will be 
considered by the Court as strong evidence of their intent. 


In addition the Court, in construing an amendment, has always 
considered the intent of the “framers,” namely the legislators. Such 
intent is usually determined from legislative and committee pro- 
ceedings and reports.'® 


There is, without doubt, “reasonable ground to differ”!* on the 
interpretation and construction of the housing amendment as it 
now stands. Evidence of this can readily be seen in the State 
Journal for Tuesday, July 20, 1948, where the explanatory commit- 
tee report on the amendment is set out. This report shows that 
some committee members and interested citizens, wishing to assure 
a broader interpretation which would not limit the housing to 
veterans forever, proposed a substitute amendment. The majority 
of the members of the committee, however, thought the prevailing 
amendment would accomplish the same purposes as the substitute 
amendment.!* Therefore, considering the fact that there is “reason- 





cases is the will of the body giving the instrument force, so in constitutional 
cases the intent of a given clause must be that of the adopting electorate.” 

“In Payne v. City of Racine et al. 217 Wis. 550, 259 N.W. 437 (1935), the 
Court said: “The rule of constitutional construction, where the document is 
submitted to the electors for adoption, is stated as follows: ‘Words or terms 
used in a constitution, being dependent upon ratification by the people, must 
be understood in the sense most obvious to the common understanding at the 
time of its adoption... .”” 

*In State ex rel. Zimmerman v. Dammann, 201 Wis. 84, 228 N.W. 593 
(1930), Mr. Chief Justice Rosenberry states: “The familiar and elementary 
rule that it is the duty of the court to discover and give effect to the intent of 
the Legislature in construing a statute is equally applicable to the Constitu- 
tion, and the intent and purpose of the framers of the Constitution should 
therefore be a guide to its application and interpretation.” 

The United States Supreme Court, in seeking the intent of the framers of 
the United States Constitution, as distinguished from the intent of the people 
who adoped it, have often referred to the Mapison Papers (Madison’s notes, 
taken at the Federal Constitutional Convention) which were not published until 
1840, fifty-three years after the Federal Constitutional Convention. Thus, in 
Carpenter v. Commonwealth of Pennsylvania (1854), 58 U.S. (17 How.) 456, 
the United States Supreme Court cited the Mapison Papers (3 MADISON 
Papers 1399, 1450, 1579) to the effect that the debates in the federal con- 
vention showed that the term, ex post facto. was understood “... in a restricted 
sense relating to criminal cases only.” 

“See the passage quoted previously in this comment from State ex rel. 
Martin, Atty. Gen. v. Heil, Governor, et al., supra, note 11. 

* The Statement of Intent which is included in the Joint Judiciary Com- 
mittee’s explanatory report which is recorded in the Senate Journal for Tues- 
day, July 20, 1948, states, among other things, that “The majority of the 
Committee state that the language in joint resolution No. 2, S., is intended 
to accomplish and authorize all action included in the proposed substitute 
amendment except the state’s participation in housing generally.” 
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able ground to differ,” the history of the Statement and the prac- 
tice of the courts in interpreting constitutional amendments, it 
would seem that the Statement would have considerable effect on 
future interpretation of the amendment. The legislative intent is 
expressed much more strongly in this Statement than in the ordi- 
nary committee proceedings and hearings. It is significant to note 
that the entire Committee Report and Statement of Intent was read 
to the Senate and Assembly and that these two legislative bodies 
voted, on the basis of this report, almost unanimously to adopt 
this proposed amendment.’*® More than this, the Statement has 
been widely publicized to the voters as expressing what the 
amendment means and, significantly, has been the only meaning 
that has been publicized since the adoption of the amendment by 
the Legislature. 


Of course, whether this Statement will have any effect on the 
interpretation of the amendment will depend upon the future, and 
mostly upon the legislative action in the spring of 1949, when the 
proposed amendment will come before the Legislature for the 
second time. It is fairly safe to predict that if the Legislature 
adopts the veterans’ housing amendment as it stands and does not 
substantially change or redraft the Statement and if the publicity 
being given it continues right up to the time the amendment is sub- 
mitted to the people, the Statement will be of considerable im- 
portance in establishing the scope and the meaning of the veterans’ 


housing amendment. 
CHARLES P. SEIBOLD 





STATEMENT OF INTENT 
By 
JOINT JUDICIARY COMMITTEE 
On 
THE VETERANS’ HOUSING AMENDMENT 


The majority of the committee favored the simple, direct and 
broad language in joint resolution No. 2, S., and in recommending 
it for adoption states: 


1. That such language is intended to authorize the legislature: 


(a) To provide not only for acquisition, improvement or 





“See the Senate and Assembly Journals for Tuesday, July 20, 1948. In the 
Senate, the vote was: For—32; against—0; absent or not voting—1. In the 
Assembly, the vote was: For—92; against—2; absent or not voting—1. 
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construction of housing for veterans by the state itself, 
but also by local subdivisions of the state or by local 
housing agencies. 


(b) To appropriate state money for any or all of such pur- 
poses. 


(c) To make direct grants to veterans for housing. 


(d) To impose such conditions or terms as the legislature 
may determine. 


2. That the words “acquisition, improvement or construction” 
are intended to mean and include the repair, maintenance 
and the right to dispose of such property. 


8. That the words “veterans’ housing” are intended to mean and 
include housing not only for veterans themselves but also for 
their dependents or families. 


4. That the words “veterans’ housing” are intended not to be 
so restricted that the housing shall always be owned or occu- 
pide by veterans, but that at such time as the legislature may 
prescribe such housing may be sold to or occupied by non- 
veterans. 


5. That such language is intended not to be so restrictive as to 
preclude the sale or rental to non-veterans if and when no 
veterans apply for the purchase or rental thereof, providing 
the housing project is bona fide intended to provide housing 
accommodations for veterans or their dependents or families. 


The majority of the committee state that the language in joint 
resolution N. 2, S., is intended to accomplish and authorize all 
action included in the proposed substitute amendment!® except 
the state’s participation in housing generally. 











* Supra, note 3. 
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INDIVIDUAL EMPLOYEE GRIEVANCES* UNDER 
THE WAGNER AND TAFT-HARTLEY ACTS 


One of the many changes made by the Taft-Hartley Act! con- 
sisted of a revision in the language of Section 9 (a) of the Wagner 
Act governing the presentation and handling of individual em- 
ployee grievances.” The new section, on its face, purported to give 
a more direct contact between individual employees and the em- 
ployers in disposing of grievances. It is too early to say dogmat- 
ically that the change was either wise or unwise. But even at this 
early date it is possible to be more definite in other analyses. The 
problem of handling individual grievances inherently is a difficult 
one. There was always some litigation arising under the old Act, 
particularly during the war years; and even at the time of the Taft- 
Hartley Act, many questions had not been definitely settled.* The 
difficulty is probably traceable to a more fundamental problem 
than the narrow question of grievances themselves. Industrial 
experience has shown that procedures and even basic policies 
should vary from one plant to another. An established equilibri- 
um in one plant, fixed by collective bargaining between labor and 
management, does not necessarily mean that the same equilibrium 
would be obtained in another by transposing verbatim the prac- 
tices of the first.‘ Organizations vary, and the labor-manage- 
ment formula should likewise vary. A difficult situation is pre- 
sented when an act prescribes a standard procedure. such as Sec- 
tion 9 (a), does for all plants. 


An examination of the reported cases since the enactment of 
the new Act has revealed that no cases relating to the handing of 





* This is the first in a series of Student Comments to be published on various 
problems in the field of labor law. These Comments are the outgrowth of 
studies made in a seminar in Labor Law, conducted by Professor Nathan P. 
Feinsinger, in the University of Wisconsin Law School. Should these. studies 
continue to prove fruitful, it is contemplated that other such Comments may 
also be published from time to time. 

29 U.S.C.A. §141 et.seq. (supp. 1947). 

* “Section 9 (a) . .. Provided, That any individual employee or group of 
employees shall have the right at any time to present grievances to their em- 
ployer and to have such grievances adjusted, without the intervention of the 
bargaining representative, as long as the adjournment is not inconsistent with 
the terms of a collective bargaining contract or agreement then in effect; 
Provided further, That the bargaining representative has been given oppor- 
tunity to be present at such adjustment.” 

*A more deiailed study of the state of the law prior to the Taft-Hartley 
Act appears Post. 

*Errective OperaTION oF GriEVANCE MACHINERY—An Analysis Made 
in 1944-45 by the Bureau of Labor Statistics on the Basis of a Field Survey 
in 101 Plants, on the Functioning of Grievance Machinery, 18 L.R.R.M. 31. 








ns 
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grievances have been decided under the revised Section 9 (a).° 
At first blush, this may seem to indicate that the revision has elim- 
inated the difficulties of the old Act, and may even be the panacea 
for the grievance problem. It is too early, however, to say whether 
such a deduction would be correct. The question today is whether 
grievances are being properly handled or whether they are a 
friction point that will help ignite an explosive labor situation 
later on.® 

The new grievance procedure is something that unions, as a 
whole, strongly opposed under the old Act. This attitude is shown 
both by the litigation which arose under Section 9 (a) of the 
Wagner Act, and the vigor with which unions fought encroach- 
ments on their right of exclusive representation in grievance mat- 
ters. Such vigor has not presented itself under the new Act. As 
a matter of practical industrial relations, experience has indicated 
that grievance procedures have always occupied a conspicuous 
part of the collective-bargaining contract. After a contract has 
been finally agreed upon, the processing and disposition of griev- 
ances has been one of the major functions of both management 
and the union. It may be that unions have come to accept the new 
procedure as an inevitable change in our dynamic economy, in 
which event the new section has replaced strife with peace. If 
so, the innovation is a good one. It may likewise be that the new 
section is a source of pent-up union dissatisfaction that will event- 
ually couple itself with other dissatisfaction and explode. If this 
is so, the innovation is dangerously unwholesome. At any rate, 
the lack of litigation does not conclusively indicate a lack of diffi- 
culty, and an inquiry into the problem is still appropriate. In 
order to present a perspective for such an inquiry it is well to 
examine, at this point, the grievance experiences under the Wagner 
Act. 


Individual Grievances Under the Wagner Act. 
The N.L.R.B. v. Union Pacific’ case arose during the early days 





°For an excellent treatment of experience under other sections of the Act, 
see, Lockhart, The “New” National Labor Relations Act in Operation; First 
Eight Months, 32 Minn. L. Rev. 663 (1948). For purposes of brevity, the 
term new Act is used to denote the Taft-Hartley Act, whereas the term old 
Act is used to denote the Wagner Act. However, it should be noted that, by 
Section 101 of the Taft-Hartley Act, it is stated that the effect of that Act 
shall be to amend the original Wagner Act. 

*See, TELLER, MANAGEMENT FuNcTIOoNS UNDER COLLECTIVE BarGAIN- 
ING, 413; Baker, Voorhis & Co., Inc., N.Y. (1947); Gotpen anp RuTTEN- 
BERG, THE DyNAmics oF INDUSTRIAL Democracy, Harper & Bros., 91 et seq. 
N. Y. (1942). 

*699 F. 2d 153, 163-64 (C.C.A. 9th 1938). 
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of an employee to settle his individual grievances directly with his 
employer. In that case, a bus company employee in Spokane had 
been transferred to an extra long run which required him to buy 
supper, instead of being able to eat at home as he had been doing 
before the transfer. The employee, feeling that the company should 
reimburse him for this supper expense, was unable to make any 
adjustment with local company officials. Accordingly, the employee 
referred his complaint to the union, and they in turn passed it along 
to the company’s general superintendent. The next time the super- 
intendent passed through Spokane, he saw the employee and ad- 
justed the grievance with him. Charges were filed by the union 
with the Board, and the Board held that the company was trying 
to show its employees that the union was superfluous. The Board 
further held that the company’s conduct in settling grievances 
directly with employees violated the Wagner Act. The circuit court 
on appeal held that the Board was in error, and that the employer 
could rightfully make such individual adjustments with employees 
under the provisions of Section 9 (a). In commenting on the ap- 
plicability of Section 9 (a), the court said,* “the act does not inhibit 
adjustments of individual grievances directly between employee 
and employer and such a procedure is entirely consistent with 
collective bargaining matters affecting employees as a class, and 
of the Wagner Act, and was one of the first dealing with the right 
this view finds support in N.L.R.B. v. Jones Laughlin Steel Corp.” 


The Union Pacific Lines case decided that there were categories 
of grievances which an employee could both present and settle 
with his employer by direct negotiations. Unfortunately, the 
opinion did not prescribe fundamental criteria that could be 
applied in other cases arising under the same section of the Act. 
The decision, therefore, left to future litigation the task of enun- 
ciating principles that could be applied to label a grievance as 
proper for individual presentation and settlement with an employer. 
Further development came with the treatment of this question by 
the Board and the courts during the war years. 


During the war, Section 9 (a) was a prolific source of litigation 
before the Board. The Board’s position seemed to be that an em- 
ployee could present his grievance and be present at every stage 
of the proceedings, but the bargaining representative was to com- 
plete negotiations thereafter. Thus, once a presentation had been 
made, the union carried out negotiations at subsequent stages. The 





* Ibid. 164. 
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employee was allowed the right of filing and argumentation, but 
settlement was reserved for the union. For example, in one case® 
the employer had been settling directly with employees grievances 
relating to wages, transfers, promotions, and upgrading. The Board 
directed the employer to cease such direct dealings with the em- 
ployees, and remarked, 


to hold as the employer contends, that this proviso permits 
the employer to bargain concerning grievances within the 
appropriate unit directly with the individual employees who 
are not members of the union would not only be inconsistent 
with the exclusive bargaining contract, but would run counter 
to the very practice and philosophy of collective bargaining 
established by the Act. 


Still unanswered, though, was the disposition of a grievance com- 
pletely peculiar to an employee, and not involving the application 
of a collective bargaining agreement. In one case,’® the question 
was raised whether a trifling request of asking the foreman to close 
a window would be a grievance necessitating a notification of the 
union before settlement. In Re Douglas Aircraft Co.,\' the W.L.B. 
decided that grievances peculiar to an employee could be disposed 
of without union notification but that the settlement of all other 
grievances would have to be made by the union. In this respect, 
the Board said:'? 


individual employees or groups of employees may continue 
personally to present grievances to the Company, but the 
Union will be notified of all such grievances, and the company 
will negotiate with the union concerning the disposition of 
such grievances, except those involving exclusively some ques- 
tion of fact or conduct peculiar to the employee or employees 
lodging the grievance and not involving an interpretation of 
the collective agreement or a matter properly subject to the 
collective agreement, and except those grievances which the 
union agrees may be adjusted without notification to it or 
without its participation. 


It is interesting to note that the union was given an option of 
waiving its right of negotiation, although it is questionable whether 
such power should have been granted by the Board. This enabled 
the union to reject responsibility for grievances apt to receive un- 
favorable treatment, and thereby make a good showing on those 
grievances which it actually did negotiate. More unfavorable yet, 


* Re U.S. Automatic Corp., 57 N.L.R.B. (F) 124, 14 L.R.R.M. 214 (1944). 
wn F. Cram Co. and Federal Labor Union, 17 L.R.R.M. 1731 (W.L.B., 


"17 L.R.R.M. 1577 (W.LB., 1945). 
" Ibid. at 1578. 
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it gave the union the power to refuse to process grievances of non- 
union members in a unit, or of members who were in the union’s 
disfavor. It would seem much easier to have required the union 
to process, in good faith, all grievances presented to it if an em- 
ployee wished the union to settle his grievance. The certified union 
had collective bargaining rights for all of the employees, and 
therefore could reasonably be expected to look after all of the 
employees’ interests. The Board’s ruling seemed to give the union 
a power of settlement. But, by failing to require the union to settle 
impartially all grievances, the Board had failed to couple responsi- 
bility with the power it had given. 


There were a number of cases!* which followed the Douglas Air- 
craft view, and in many instances the decree of the Board was a 
verbatim reproduction of the language appearing in the decree of 
the Douglas Aircraft Case. 


One of the most troublesome problems looming in the back- 
ground of all of these cases was the very real problem of demarca- 
tion between an “individual” grievance (which the individual 
employee could settle) and a “group” grievance (which was sub- 
ject to collective bargaining, and there would ordinarily be settled 
by the union). The Board attempted to prescribe criteria for 
making the distinction in Re Western Electric Co., Inc.14 There 
the Board stated that any individual employee or group of em- 
ployees could present grievances directly or through the union, 
but where the decision would affect more than the presenting 
employee, the union would have to be notified so that it could 
participate in the settlement. The union argued that such a prac- 
tice would soon develop a plant “common law” that might run 
counter to the collective bargaining agreement. In other words, 
it was the union’s theory that the so-called individual grievance 
really set a precedent, thereby affecting the bargaining rights of 
other employees who might have a similar grievance in the future. 
The union’s arguments were not accepted by the Board. 


The classifying of “group” and “individual” grievances is a 
genuinely difficult problem. From a standpoint of good industrial 





* George F. Cram Co., Inc. and Federal Labor Union, 17 L.R.R.M. 1731 
(W.L.B., 1945) ; Douglas Aircraft Co., Inc., etc., 17 L.R.R.M. 1735 (W.L.B., 
1945) ; In re Curtiss-Wright Corp., etc. 17 L.R.R.M. 1542, (W.L.B., 1945). 
In re Douglas Aircraft Co., Inc., 16 L.R.R.M. 1673 (W.L.B., 1945); In re 
Ohio Brass Co., 16 L.R.R.M..1784 (W.L.B., 1945); In re Auburn Spark Plug 
Co., L.R.R.M. 1785, (W.L.B., 1945); In re Farrell-Cheek Steel Co., 15 L.R.R. 
M. 1507, (W.L.B., 1944) ; In re Revere Copper and Brass Co., 15 L.R.R.M. 
1676, (W.L.B., 1945). pron 

“16 L.R.R.M. 1656 (W.L.B., 1945). 
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relations, it would appear that a distinction should be made, and 
a different procedure used for disposing of each of the two types 
of grievances. The individual “grievance” affects only an individual 
employee, and it is somewhat arguable that the employee himself 
should have the right of adjustment (although some unions argue 
that even here there is a union interest, and therefore adjustment 
should be reserved for the union). A group grievance, though, 
affects the employees of the entire plant, and it is questionable 
whether a single employee should be able to make a settlement 
which is apt to influence many of his co-employees. As noted above, 
there was a recognition of this problem by the Board, and that each 
of the two categories of grievances warranted a different type of 
treatment.'® 


In summary, the Board’s position under the Wagner Act was 
that an individual employee could present and argue his case, and 
settle it if it was an “individual” grievance matter (i.e., a grievance 
peculiar to the individual employee). If the matter was of “group” 
interest, the employee could still present and argue his case, but 
the power of settlement was reserved for the union. 


During these years, three very interesting cases arose,!® which 
were the last judicial announcement on the grievance question at 
the time of the Taft-Hartley Act. Collectively, they represented 
the state of the law at the time that statute was enacted, and were 
even actively mentioned during the debates. Because of their im- 
portance, each of these three cases is discussed below. 


In N.L.R.B. v. North American Aviation, Inc.,17 the employer 
and the union entered into a comprehensive agreement in regard 
to employer-employee relations. The agreement encompassed the 
subject of employee grievances, and provided for a system, in 
detail, for their handling—from their presentation to their disposal 
either by agreement or arbitration. Immediately thereafter, the 
employer told his employees that grievances could be presented 
directly to the employer, and either settled or abritrated. By in- 
timation, the union was to be by-passed. The union complained 
that this violated the collective agreement and was therefore an 





“The Union Pacific Lines decision can be reconciled with the later Board’s 
rulings if one regards the supper-money grievance in the Union Pacific Lines 
case as an individual grievance peculiar to the particular employee involved. 

“N.L.R.B. v. North American Aviation, Inc., 136 F 2d 898 (C.C.A. 9th 
1943) ; Hughes Tool Co. v. N.L.R.B., 147 F 2d 69, 158 A.L.R. 1165, (C.C.A. 
5th 1945); Elgin, Joliet, & Eastern Railway Co. v. Burley, 325 U.S. 711 
(i). Affd. on rehearing, 327 U.S. 661 (1945). 

upra. 
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unfair practice. The employer defended saying that, in spite 
of the broad language of the agreement, Section 9 (a) required 
him to deal directly with employees on grievance matters. The 
N.L.R.B. issued a “cease and desist” order, which was appealed 
for judicial action. The N.L.R.B. argued that Section 9 (a) was 
intended to cover grievances beyond the scope of an agreement, 
and was therefore intended to constitute a sort of a catch-all for 
out-of-mind grievances. Thus, the N.L.R.B. was invoking the same 
doctrine that it had invoked in the many other cases it had decided 
under this Section. This view was rejected by the Court on the 
theory that such an interpretation would readily render Section 9 
(a) impotent, since agreements would be drawn to cover the 
whole field of grievances. Next, the N.L.R.B. argued that such 
dual handling would tend to nullify the beneficial effect of the 
collective agreement. The Court stated that admittedly such dual 
handling might breed some confusion, but cooperative agreements 
inevitably carried with them a certain element of friction and could 
only be eliminated by cooperation and mutual understanding. 
Besides, Congress had intended the preservation of the individual 
right of protest, particularly the minority who had voted against 
the certified union. The Court directed that the Board’s order be 
set aside, and that the employer would be allowed to continue 
such direct settlements with his employees. 


The North American Aviation decision seemed to indicate that 
an employee could present, and settle, any grievance by direct 
negotiation with his employer. The Board’s distinction between 
individual grievances (i.e., those that are peculiar to a particular 
employee) and group grievances was not adopted by the Court. 


Shortly thereafter, a companion case, Hughes Tool Co. v. N. L. 
R. B.1® was adjudicated in another Circuit. In that case, the Com- 
pany had been settling individual grievances directly with em- 
ployees. In some instances, the employee had allowed a rival union 
to represent him, and in such cases the employer had settled the 
grievance with such rival union representatives. The court ruled 
that grievances could be settled only by the duly certified union. 
In this respect, the court stated that an employee was guaranteed, 
under Section 9 (a), the right to file his grievance, present argu- 
mentation, and carry the matter through the allowed stages of 
appeal. But, the right of adjustment was reserved for the union— 
not the individual employee. Furthermore, the employee would be 





* Supra. 
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precluded from presenting his complaint through a rival union, 
since this was apt to breed too much friction. He could present 
his claim personally or through a close friend, but not under the 
auspices of a rival. 


It is interesting to note that the proceedings in that case indicated 
that the union was deliberately refusing to present the complaints 
of non-certified union members, thereby trying to coerce them into 
disaffiliating with their present union and joining the certified 
union instead. Under such practices, it is questionable whether 
the union was acting in “good faith.” This practice was censured 
by the court, the views of the union were sustained in spite of a 
flavor of “bad faith” surrounding its conduct. The court not only 
adopted the views of the N.L.R.B. and the W.L.B., but went one 
step further stating that all grievances, regardless of their minute- 
ness could be adjusted by the union if it saw fit to do so. Previous- 
ly, the Board had stated that employers and employees could 
settle, without union intervention, grievances “involving exclusively 
some question of fact or conduct peculiar to the employee or em- 
ployees lodging the grievances.” Under the implications of the 
Hughes Tool Co.'® ruling, these grievances too could be settled by 
the union. 


To add further confusion, the Elgin, Joliet, & Eastern Railway 
Co. v. Burley” decision was rendered by the U. S. Supreme Court 
during this same period. The Burley Case arose under a provision 
of the Railway Labor Act, which, like Section 9 (a) of the Wagner 
Act, was aimed at giving employees direct access to their employ- 


* Re Douglas Aircraft Co., 17 L.R.R.M. 1577, 1578 (W.L.B., 1945). Cf. the 
Hughes Tool Co. case which held all grievances coujd be settled by the union. 
It is questionable whether the union should have been given such an outright 
option, both by the Board and in the Hughes Tool Co. case, of refusing to 
handle grievances. As exclusive bargaining agent, it would have seemed more 
reasonable to require a union to adjust all grievances of merit, which an em- 
ployee desired it to adjust. The option given to the union would be too easily 
subject to abuse, by the union following arbitrary discriminatory policies in 
deciding whose grievance it would adjust, and who would be deprived of such 
services. The union represents all of the employees in a unit, and it should be 
required to serve, in good faith, all of them impartially. There is, of course, no 
objection to a union refusing to process a grievance which is obviously without 
merit, or for some other “good faith’ reason. But, the blanket privilege of being 
able to refuse the processing of a grievance would seem to confer an entirely 
too broad power upon the union. 

* 325 U.S. 711 (1944), Affd. on Rehearing, 327 U. S. 661 (1945). The 
pertinent provision of the Railway Labor Act of 1934, which was interpreted 
by the Court, stated: “Provided, That nothing in this chapter shall be con- 
strued to prohibit a carrier from permitting an employee, individually, or local 
representatives of employees from conferring with management during working 
hours without loss of time or to prohibit a carrier from furnishing free transpor- 
tation to its employees while engaged in the business of labor organization”, 45 
U.S.C.A. §152 Fourth (1943), 48 Stat. 1187 (1934). 
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ers. The case involved a claim for $65,000 as back pay for a group 
of employees. Previously, this claim had been released by the 
union, acting under its broad powers as exclusive bargaining agent. 
In a 5 to 4 decision, the Supreme Court ruled that the union did not 
have the power to adjust such grievances on behalf of the em- 
ployees without a specific authorization from the employees them- 
selves, and that the right to present grievances is “separate and 
distinct from that of the collective interestd”.*1 The court stated 
that “grievances” embraced matters which had happened in the 
past, whereas collective bargaining embraced matters expected to 
occur in the future.2 Unions, by being confined to collective bar- 
gaining, would therefore only be able to contract for future con- 
ditions, whereas (under the court’s ruling) past violations were 
grievances which could be settled by the employees alone if they 
so wished. This meant, in effect, that unions would be practically 
precluded from handling grievances, since by their very nature, 
they represent complaints which are based on past occurrences. 
As might be expected, this doctrine was received with great dis- 
favor by organized labor, and the case was argued on rehearing” 
by eminent labor and Government counsel. The court affirmed its 
original holding, adding, however, that an employee would be 
estopped from further action if he had idly stood by and watched, 
without protest, a union dispose of his grievance. 

This was the state of the law upon the enactment of the Taft- 
Hartley Act. The Burley Case seemed to reflect a view that em- 
ployees were to have an unfettered right of both grievance pres- 
ention and settlement. The North American Case seemed to denote 
a similar outlook. In contrast, the Board had ruled that “group” 
grievances were to be handled by the union if it wished, but 
“individual” grievances could be negotiated by the employee him- 
self. Finally, the Hughes Tool Case had held that the union could 
settle both “group” and “individual” grievances if it wished to do 
so. 

Grievances Under the Labor Management Relations Act—1947 

Section 9 (a) was the subject of considerable debate during the 
congressional proceedings which preceded its enactment. As noted 





™ 325 U. S. 711, 738 (1944). 

* Other classifications appearing in the Burley case referred to grievances as 
being either “big” or “little” complaints, with the former subject to collective- 
bargaining and the latter amenable to individual employee adjustment. Also, 
is was suggested that collective bargaining is akin to legislation (which is a 
union function) whereas the “administrative” aspect of grievance adjustment 
is reserved for the employee. 

* 327 U. S. 661 (1948). 
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earlier, there have been no reported cases decided under this Sec- 
tion, so that any interpretation of its meaning must naturally come 
from a consideration of that statute’s language coupled with its 
antecedent congressional debate. It seems appropriate that these 
debates be considered, in some detail. 


In opposition to the proposed Section, it was said,** 


Soon after the Wagner Act was held to be constitutional, so- 
called labor relations advisers sold their services to large textile 
corporations on the promise that through the medium of the 
proviso in Section 9 (a), they could guarantee the destruction 
of a labor union. Many unions succumbed quickly because 
favorable settlements occurred only when the workers sought 
adjustment alone. The workers soon found that the union had 
evaporated and the employer then returned to his former 
practices of denying all reasonable requests. They were then 
forced to start all over again and establish a new union. 


Complete by-passing of a union can certainly emasculate its 
influence, and the remarks made are indicative of the unions’ 
apprehensions. Although there is no question that such practices 
will weaken the union’s position, it is questionable whether the 
union would be completely destroyed as the speaker suggests. 
Also, the revised Act itself indicates that the union may protect 
itself from such a practice by inserting appropriate clauses in the 
collective-bargaining agreement.*> In fact, this possibility was 
suggested during further debate on the section. The opposition 
to the revised section stated:?¢ 


It (the proviso in Section 9 (a) permitting individual adjust- 
ment of grievances) is being made as the proviso rather than 
the main part, but in such form that it actually repeals the 
principal section by negating the principle of collective 
bargaining and majority rule established by this section. To 
grant individual employees or minority groups of employees 


*93 Conc. Rec. 3702 (April 17, 1947), Mr. Lanham speaking. As a matter 
of practical experience, Mr. Lanham’s apprehensions have not always been borne 
out in the past. For example, the procedure of trying to show favoritism was 
followed by some employers, as Mr. Lanham suggested. However, after the em- 
ployer had given a liberal adjustment to an employee presenting his grievance 
unaccompanied by the union steward, the union would later cite such an 
adjustment as a precedent for employee grievances which it (the union) sought 
to adjust on behalf of other employees. Thus, one employee would get a liberal 
adjustment precedent established for co-employees. Some managers found out 
to their surprise and grief that such union undermining efforts could soon 
back-fire, if the union was strongly entrenched and adroit in its business policies. 
. * Section 9 (a) of the Taft-Hartley Act provides that employees may adjust 
individual grievances with their employers “as long as the adjustment is not 
inconsistent with the terms of a collective-bargaining contract or agreement 
then in effect.” 


*93 Cone. Rec. 3702 (April 17, 1947), Mr. Lanham speaking. 
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the right to present and settle grievances which relate to 
wages, hours, and conditions of employment without permit- 
ting the representative of the majority of the employees to 
participate in the conference and join in any adjustment is to 
undermine the very foundations of the act. To create rivalry, 
to play off one group of employees against another, to confuse 
employees would completely undermine collective-bargaining 
representatives and would be disastrous. 

In response to the accusation that the Act would undermine the 
union’s position, it was suggested that the collective-agreement 
could be phrased so as to forbid such practices. Unions claimed 
that such a procedure could be followed only if the employer 
would agree to a contract so phrased, but that the union’s position 
would be dangerously jeopardized if the employer refused to make 


such a concession.?* 


The debate seems to indicate that the provisions of the Act 
governing individual grievance presentation can be rendered im- 
potent by a collective-bargaining contract clause. In effect, this 
would mean that the majority union could get a clause inserted 
giving to it the sole authority to settle all grievances, and thereby 
preclude all employees from their right of individual negotiation. 
There is previous authority, in the Burley Case, that the Supreme 
Court believes the right of grievance presentation belongs to the 
individual employee, and that he cannot be deprived of it unless 
he elects to waive his right. 


There were others who severely criticized the change as an 
unwise one. Senator Wagner expressed the view that the posi- 
tion of the union would be undermined because it would be 
deprived of the opportunity of seeing to it that the contract is 
properly carried out in specific cases. By petty evasions and 
breaches, the employer would be able to evade the operation of 
the agreement, even though the initial agreement were an equitable 
one. In concluding his remarks, Senator Wagner warned that “the 
picture of unequal struggle between the powerful corporation and 
the helpless individual would once more be restored”. 


Another view*®® saw the revision as a means of subtle discrim- 
ination by an employer, with the employer giving preferential 
treatment to non-union grievances and unfavorable treatment to 
grievances of union men. An employer could make it clear to his 


* Supra, Exchange of Comments between Mr. Lanham and Mr. Brehm. 
* Supra. 
* Supra. 


”H. R. Rep. No. 3020, 80th Cong., 1st Sess., Minority Rep. No. 245 (1947). 
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employees that their interests lay in deserting the union. Similar 
apprehensions were expressed by Mr. Murray*! during the pro- 
ceedings. It is interesting to note that in one case,*? previously 
decided by the Board, the employer was accused of refusing 
employee requests when accompanied by a union steward, but 
the employer had reversed his position when the employee came 
in without such a union representative. The employer was charged 
with attempting to discredit the union in the eyes of the employees. 
It has been already noted earlier, though, that such attempts at 
favoritism have sometimes back-fired on management. A union 
might later use a favorable individual settlement as a precedent 
to obtain similar favorable adjustments which it (the union) would 
present. 


In spite of vigorous opposition, the grievance proviso was in- 
serted. The arguments favoring the amendment were equally 
forceful. Representative Hartley said:** 


The bill further adds to the freedom of workers by permitting 
them not only to present grievances to their employers, as the 
old Board has heretofore permitted them to do, but also to 
settle the grievances when doing so does not violate the terms 
of a collective-bargaining agreement, which the Board has not 
allowed. 

Representative Hartley’s comments are of particular importance, 
since he was one of the sponsors of the Bill. It was clearly intended 
that the employees were to be given rights in addition to those 
already given by the Board. The Board had already permitted 
employee presentation and argumentation. Now, the employee 
was to be given the unfettered right to make a settlement-dispo- 
sition of his case as well, provided such a settlement did not 
violate the collective-bargaining agreement.** 


Possibly one of the most interesting aspects of the congressional 
proceedings was the express reference to the three leading cases,** 
which collectively, represented the state of jurisprudence on indi- 
vidual grievances at the time of the enactment of the statute. 


Senator Taft said:** 


*™ Cong. Rec., Sen., June 6, 1947. 

"In re Revere Copper & Brass Co., L.R.R.M. 1676, (W.L.B., 1945). 

*H. R. Rep. No. 3020, 80th Cong., Ist Sess., 245 (1947). 

“It would seem also that a waiver could be effected if the employee, himself, 
gave an irrevocable agency authorization to the union or otherwise waived his 
rights under the statute. Since the right was granted to the employee, it would 
seem that he should be able to waive it. 

* See footnote 16, of. cit. 
“Sen. Rep. No. 105, 80th Cong., Ist Sess. 1126 (1947). 
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An amendment contained in the revised proviso for Section 
9 (a) clarifies the right of individual employees or groups of 
employees to present grievances. The Board has not given 
full effect to this right as defined in the present statute since it 
has adopted a doctrine that if there is a bargaining representa- 
tive he must be consulted at every stage of the grievance pro- 
cedure, even though the individual employee might prefer to 
exercise his right to confer with his employer alone. The 
current Board practice received some support from the courts 
in the Hughes Tool Case (147 F 2d 756), a decision which 
seems inconsistent with another circuit court’s reversal of the 
Board in N.L.R.B. v. North American Aviation Company (136 
F 2d 898). The revised language would make it clear that 
the employee’s right to present grievances exists independently 
of the rights of the bargaining representative, if the bargaining 
representative has been given an opportunity to be present at 
the adjustment, unless the adjustment is contrary to the terms 
of the collective-bargaining agreement then in effect. 


It was thereby indicated by Senator Taft, that the new Section 
was intended to change both the previous position of the Board 
and the doctrine of the Hughes Tool Co. Case, and substitute 
revised doctrine in their stead. 


Finally, the proponents of the revised section indicated, by 
innuendo, that the new Section was intended to adopt the doc- 
trine of the Burley Case. Owens stated:*7 


. . . Under this provision we have gone in accord with the 
decisions of the Supreme Court of the United States, which 
hold that where employees have a grievance, for instance in 
connection with the recovery of a certain amount of money 
claimed due from an employer, they can go to him and com- 
plain about it and settle it without having a bargaining agent. 
We have not in this Section 9 (a) of the bill said anything 
about wages, terms, conditions of employment . . ., but we 
have specifically said it does not include the making of any 
settlement inconsistent with the terms of the collective-bargain- 
ing agreement then in effect, that is, at the time of the dis- 
cussion and settlement. 


Clearly enough, there was an intent to adopt the Burley doctrine. 
As indicated earlier, the doctrine of the Burley Case is more easily 
expressed than applied. Also Representative Owens’ statements 
indicate that “wages, terms, conditions of employment” will not 
necessarily be subject to individual grievance adjustment. On 
the other hand, the Burley Case had held that these matters, in 
some instances, would be subject to individual grievance adjust- 





* 93 Cono. Rec. 3703 (April 17, 1947). Mr. Owens remarks were imme- 
diately ratified by Mr. Hartley as indicating the intent of the new section. 
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ment, unless the employee acquiesced.** In substance these com- 
ments first indicate an intent to adopt the doctrine of the Burley 
Case, but such an intent is later impeached by an indication that 
Section 9 (a) is to be applied in such a way as to be inconsistent 
with the Burley doctrine. 


The meaning of the proviso governing grievances was never 
authoritatively determined under the Wagner Act. This proviso 
has not been made completely clear under the Taft-Hartley Act. 
The legislative history of the Taft-Hartley Act is helpful, but does 
not clarify all of the problems involved. Undoubtedly, in applying 
the revised proviso, employers and unions will be inclined to 
govern themselves by the indefinite aspects in the light of those 
courses of conduct most apt to bring about the announced objec- 
tives of the Act:*® 


Industrial strife which interferes with the normal flow of 
commerce and with the full production of articles and com- 
modities for commerce, can be avoided or substantially mini- 
mized if employers, employees, and labor organizations each 
recognize under law one another’s legitimate rights in their 
relations with each other, and above all recognize under law 
that neither party has any right in its relations with any other 
to engage in acts or practices which jeopardize the public 
health, safety, or interest. 


Conclusions. 


The ambiguities of Section 9 (a) do not lend themselves to a 
ready answer. First, the term “grievances” was not clearly defined 
by the Act, although the legislative history seems to indicate 
that the Burley concept is to be the criteria, viz., a grievance is 
to be considered as any complaint arising out of past conduct. Such 
an inference finds support in a recently decided case wherein the 
court said, that “notwithstanding some intimations to that effect in 
a different setting (Hughes Tool Co. v. N.L.R.B.) we do not view 
the term grievances as a term of art having a connotation differing 
from its meaning in ordinary use”.*° This view would mean that 
employees have the right to settle any complaint (arising out of 
past conduct) with employers through direct negotiation, even 





* The distinction made in the Burley case was whether a complaint governed 
past conduct (in which case it would be an individual grievance) or whether 
it governed future events (in which case it would be subject to collective bar- 
gaining). Accordingly, complaints relative to “wages, terms, and conditions of 
employment” would be an individual grievance, which an employee could settle 
himself, provided such a complaint arose out of incidents which had occurred 
in the past. 

* 29 U.S.C.A. §141 (Supp. 1947). 
“ Timken Roller Bearing Co. v. N.L.R.B., 161 F. 2d 949 (C.C.A. 6th 1947). 
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though such a settlement vitally affected the application of an entire 
collective-bargaining agreement or resulted in a serious undermining 
of the union’s position.*! It is difficult to see how an injudicious 
use of such a right by an anti-union employer could but result in 
industrial strife and impeded production, thereby defeating the 
announced objectives of the Act itself. The language of the Act, 
however, coupled with its legislative history seems to confer such 
an absolute right of grievance settlement on an individual em- 
ployee. At the same time, the language of the Act also provides 
a means of tempering this right with a collective bargaining agree- 
ment, so as to work out an arrangement more likely to produce 
harmonious industrial relations. An analysis of such collective 
bargaining possibilities will be treated presently. 


Secondly, it is not clear whether a collective bargaining agree- 
ment can validly be constructed to deprive individual employees 
of their right of direct presentation of grievances. In other words, 
the question is: Can the majority enter a contract, as the certified 
bargaining unit, depriving the minority (as well as union) mem- 
bers of their right of individual grievance presentation? The legis- 
lative history does not clarify this question. However, in the light 
of the Burley doctrine, it is questionable whether a collective bar- 
gaining agreement could validly deprive individual employees of 
their grievance rights, unless an individual employee expressly 
waived the right himself. Section 301 (a) of the Act now permits 
suits in a Federal Court for contract violations and in view of the 
experiences of the employer in the Burley Case, “it would now seem 
that employees have a direct right of suit in a Federal Court for 
grievances settled without their authorization or consent. Employ- 
ers would, as a consequence, be well-advised to make certain that 
the union is fully authorized to adjust grievances of any members, 
and, where possible, obtain the specific consent of the employee 
in writing to the adjustment”.*? 


Probably, this is part of a more basic problem of interpreting 
the words “not inconsistent with.” Given a broad meaning this 
clause can render impotent the proviso by permitting agreements 
to be drawn so as to preclude the operation of that proviso. This 
was an apprehension expressed by the court in the North American 
Aviation decision. 





“The new Act seems to abrogate the distinction previously made by the 
Board between “individual” and “group” grievances, and to abrogate as well 
the doctrine of the Hughes Tool Co. case. 

“Van ARKEL, AN ANALYSIS OF THE LABOR MANAGEMENT RELATIONS 
Act, p. 40. (Practicing Law Institute, 1947). 
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Finally, it is not clear, from the proviso, what is meant by the 
right of the union representative “to be present at.” There is no 
statement in the proviso, or in its legislative history, whether the 
union representative is to be confined to being a mere “onlooker” 
or “listener,” or whether he is to be allowed to make his thoughts 
known as well. Good industrial practice would seem to indicate 
the latter view. Since the Section precludes direct intervention 
of the union representative, he should at least be given the oppor- 
tunity of persuasion. In many instances, though, such persuasion 
may strongly influence the employer’s decision—particularly, in a 
plant where management is hesitant to engender the ill-will of the 
union.*® Here, too, is a problem that does not resolve itself easily. 
Rather, there looms the broader problem of “how much control 
should a union have over dissenting minorities, and how much 
control should it have over its members.”#* 


There have been suggestions to apply the grievance proviso so 
as to form a sound part of a plant’s labor program. The proviso, 
along with the rest of the Act, has a certain inflexibility which is 
necessary when an act purports to guarantee certain labor con- 
ditions. This means, therefore, that compromises must be made 
in specific plants, where the labor-management equilibrium has 
already been established through collective-bargaining negotia- 
tions, in order to fit this new innovation to an already established 
labor-management relationship. 


For example, it has been suggested that the employer and the 
union agree that grievances will not be adjusted without the 
union’s consent.*® An agreement of this sort might be designed 
to encompass either all grievances, or only grievances of union 
members, depending on local circumstances. Such an agreement 
would seem desirable from the point of view of collective-bargain- 
ing, in that it recognizes the interest that a union has in plant 
grievance policies and practices.4® In view of both legislative 
history*” and the express language of the Section, it would seem 
that such a contractual clause would be valid.*® 





© Supra. 

“Cox, Some Aspects of the Labor Management Relations Act, 1947, 61 
Harv. L. Rev. 274, 299 (1948). 

“Supra note 42. 

“Watt, The New Deal Court, ‘eee Labor, and the Taft-Hartley Act, 
7 Lawyer’s Gump Rev. 193, 208 

“93 Conc. Rec. 3702 (April 17, 1947). 

“Although both the language of the proviso and its legislative history 
would seem to indicate the validity of such a contract, it must still be recog- 
nized that the Burley doctrine might possibly be applied as an enunciation 
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A second method of settlement*® has been suggested by Pro- 
fessor Cox of the Harvard Law School. Under this suggestion, the 
employer and employee would be allowed to make a direct settle- 
ment, with the union representative present. Where favoritism was 
indicated in the settlements, or where the settlements were other- 
wise used to undermine the union, such conduct could be made 
the subject of a grievance (by the collective-bargaining contract), 
and carried by the union through the regular grievance machinery. 
This treatment of the problem is advantageous from several points 
of view. It rigidly carries out the mandate of the statute. It avoids 
the possibility of a suit, under Section 301 (a), in a Federal Court, 
which could possibly.arise if an employer has settled an employee’s 
claim with the union without the union having obtained a prior 
authorization from the employee. It gives the employee an oppor- 
tunity to present, argue, and settle his grievance himself if he cares 
to do so. Many personnel managers consider this a salutary part 
of industrial relations.°° Also, allowing the employee to present 
his grievance avoids the possibility of the union, showing favoritism 
in handling employee’s grievances. At the same time, the union 
is permitted to have a means of permitting it to maintain consist- 
ency in grievance disposition. Any single grievance is a small 
precedent, and eventually these precedents collectively make up 
a body of plant common law.®! The union has an interest both in 
the development and in the application of this plant common law. 
By giving the union an active part in the grievance program, union 
suspicion and ill-will can be replaced by cooperation. The possibil- 
ity of providing for a union grievance for a union grievance settle- 
ments offers a convenient, practical solution in those plants where 
there is already enough labor-management good-will present to 
permit a program of this sort. 


A third method of settlement could possibly be effected by each 
employee waiving his rights guaranteed under the statute, or 
delegating settlement to the union under an irrevocable agency 
appointment. This plan pre-supposes an individual waiver or 
agency appointment signed and executed by each employee him- 





of public policy against contracts which deprive individual employees of their 
rights guaranteed under the statute. 

“Cox, Some Aspects of the Labor Management Relations Act, 1947, 61 
Harv. L. Rev. 274, 299 (1948). 

® GoLDEN AND RuTTENBERG, THE Dynamics or INDUSTRIAL DEMOCRACY 
(Harper & Bros., 1942) Grecory, Lasor AND THE Law (W. W. Norton & 
Co., 1946) ; MANAGEMENT FuNCTIONS UNDER COLLECTIVE Baroarnine (Tel- 
ler, Baker, Voorhis & Co., Inc., 1947). 

Supra note 49. 
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self. Since the right of settlement is in the employee, it is arguable 
that he should be able to waive such a right. Here, however, there 
is a real possibility that such a procedure might be declared invalid 
as contrary to public policy. 


Finally, it is well to consider some of the contract provisions, 
governing grievances, which are currently being used.*? 


In two contracts,®* the operation of the proviso is evaded by 
saying that the union would be the sole bargaining agency, but 
individual employees would have the right as guaranteed by the 
Labor-Management Relations Act of 1947. It seems that in these 
instances both management and the unions are awaiting judicial 
interpretation to supply the details for the exact operation of the 
proviso. In the interim, methods undoubtedly have been impro- 
vised to handle the problem. This, at least, seems to indicate a 
good measure of cooperation, which is half the battle in sound 
industrial relations. 


Other contracts permit the employee to process a grievancé 
through the entire grievance machinery. In one instance,** the 
union is advised of decisions reached at each step of the complaint. 
In another instance,®° the union was given the right to be present 
during all stages of the appeal, and then the grievance was finally 
disposed of. Apparently, these two contracts recognize the un- 
fettered right of an employee to present and adjust grievances, and 
the contracts have carried that recognition into effect. In an appar- 
ent effort to prevent a plant common law from growing up, one 
contract has provided that no individual grievance settlement shall 
be binding as a precedent on other employees.5® In spite of an 
express stipulation of this sort, it is inevitable that the effect of 
precedent will be felt in any plant, where there have already been 
a large number of past grievance settlements. 


There have been no reported contract clauses in which the man- 
agement obligates itself to settle grievances only if the union has 
approved prior to the settlement. Still more interesting, there has 





= For a collection of typical contract provisions, see COLLECTIVE BARGAINING 
NEGOTIATIONS AND Contracts, Contract Crause Finper, 51-11, et. seq., 
Bureau of National Affairs, Washington, D. C. 

“Oldbury Electro-Chemical Co. and District 50, United Mine Workers- 
AFL; American Cyanamide Co., Calco Chemical Division and International 
Chemical Workers-AFL. 

“ Pittsburgh Glass Co., Springdale Paint Division and Glass Ceramic & Sil- 
ica Sand Workers-CIO, expired October 1948. 
aqemnen Enka Corp. and Textile Workers-AFL, expires December 1949. 

upra. 
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been no effort to distinguish, by contract, “individual” and “group” 
grievances, and make matters of group interest subject to a union 
grievance if management persists in using the proviso for improper 
direct employee settlements on matters of group interest. This, in 
effect, would be an implementation of Professor Cox’s suggestion 
of a “grievance on a grievance.” Over a period of years, a plant 
acquires a vast amount of experience in grievance matters, so that 
there should be enough case material available to compile a fairly 
comprehensive list of group and individual grievances—clearly dis- 
tinguishing one from the other.5’ The omission of contract clauses 
may be indicative of a prevalent practice of handling the problem 
locally on an informal basis, rather than making express contractual 
provisions. 


The greatest danger in Section 9 (a) is the hostile atmosphere 
in which it will be received in some quarters, with a resulting feel- 
ing of suspicion and distrust and the possibility of some managers 
using this, and other sections, as the springboard for a punitive 
expedition against organized labor. The language of the section 
can be adapted to effectuate a workable equilibrium between 
management and organized labor. Every effort should be made 
to bring this about by designing collective-bargaining agreements 
to stabilize the equilibrium between labor and management in a 
particular plant. And, as was noted at the outset, this labor-man- 
agement formula will vary from plant to plant. 


ABE L. SHUGERMAN 





* Where an individual grievance procedure is provided, there is also the 
practical problem of providing machinery to implement such a program. Thus, 
such problems arise as providing payment for the arbitrator’s fees and travel- 
ling expenses; deciding whether or not one procedure can be adapted to 
process all grievances, or whether separate procedures are necessary for “in- 
dividual” and “group” grievances, etc. These, and many other similar prob- 
lems must be met if an attempt is made to recognize a distinction between 
individual and group grievances, and accordingly treat them differently. 




















NOTES 


DIVORCE—RECOGNITION OF—BY SISTER STATES UNDER 
FULL FAITH AND CREDIT CLAUSE. There are very few 
fields of law in which states have been more reluctant to give 
extra-territorial effect to the decrees of other states than in that 
of divorce. This has resulted in some very interesting litigation 
involving the question of just how “full” is the full faith and 
credit! that each state is required to give the judicial pro- 
ceedings of every state. Two recent United States Su- 
preme Court cases, Sherrer v. Sherrer and Coe v. Coe,? involved 
just such litigation. These cases dealt with the ever-present prob- 
lem arising where one state is required to recognize a divorce 
decree of another. 


The Problem. The trouble arises, of course, when Mr. X of State A 
decides that he would like to get a divorce. Under the law of 
State A he has no grounds for divorce. So Mr. X goes to State 
B where the “marriage clime” is more to his liking and gets a 
divorce. Does State A have to recognize his divorce, and if so, 
to what extent? 


The problem is among the most knotty caused by our federal 
system. On one hand is a basic concept of American law: that the 
jurisdiction of a court to grant a divorce is dependent on the 
domicile of the plaintiff in that state. On the other is the fact 
that in a mobile society such as ours it is a matter of public 
importance that parties divorced in one state be considered di- 
vorced in another. 


Full faith and credit requires that a state recognize a divorce 
decree rendered in another state where the plaintiff was domiciled.® 





*U. S. Const., Art. IV, §1. “Full Faith and Credit shall be given in each 
~~ to the public Acts, Records, and Judicial Proceedings of every other 

tate.” 

28 U.S.C.A. §687 provides in part: “. . . and the said records and judicial 
proceedings . . . shall have such faith and credit given to them in every court 
of the United States as they have by law or usage in the courts of the State 
from which they are taken.” 

For an interesting discussion of the full faith and credit clause see: William 
H. Page, Full Faith and Credit: The Discarded Constitutional Provision, (1948) 
Wis. L. Rev. 265. See also Fowler Harper, The Supreme Court and the Con- 
flict of Laws, 47 Cor. L. Rev. 883, (1947) ; Robert E. Childs, Full Faith and 
Credit: The Lawyer's Clause: 1, 36 Ky. L. J. 30 (1948). 

* Sherrer v. Sherrer, . 8S. ——, 68 S. Ct. 1087 (1948) ; Coe v. Coe, 
— U. S. , 68 S. Ct. 1094 (1948). 

*See 27 C.J.S. 1290. 
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This is true even where there has been only constructive service on 
the defendant. At one time in order to make full faith and credit 
mandatory it was necessary for the state rendering the decree to 
be not only the domicile of the plaintiff but also the matrimonial 
domicile. The matrimonial domicile being briefly, the place where 
the parties last lived together as husband and wife.‘ This rule 
was established in 1906 by the infamous Haddock v. Haddock.’ 
It remained the law until the first of the famous Williams cases® 
(1942) when the United States Supreme Court adopted the present 
view. 


The only requirement for jurisdiction, then, is domicile of the 
plaintiff. Domicile can be defined as a residence at a particular 
place accompanied with an intention to remain there for an indefi- 
nite time.’ Its importance lies in the fact that, while a person may 
change his domicile to another state to obtain a divorce, he may 
not change his residence or his physical presence for that purpose. 


In Williams v. North Carolina (No. 2)® it was held that while 
the full faith and credit clause required a state to give effect to 
a divorce granted in another state this did not include divorces 
given where the court lacked jurisdiction because plaintiff had no 
domicile there. The Williams cases involved divorces granted by 
a Nevada court in which only one party appeared. The court in 
Davis v. Davis'® had previously held that, where both parties 
appeared and the question of domicile of the plaintiff was litigated, 
the decree was not subject to collateral attack in another state for 
lack of jurisdiction. 


The Federal Cases. In Sherrer v. Sherrer and Coe v. Coe, the 
cases before the Supreme Court in June, 1948, the facts as to 
the parties’ intent ot make a new state their domicile were doubtful. 
However, both parties to the action appeared. 





* Matrimonial domicile is defined as: “the place where a husband and wife 
have established a home, in which they reside in the relation of husband and 
wife, and where the matrimonial contract is being performed.” Biackx’s Law 
Dictionary (3rd ed.). The marriage domicile usually moves with the hus- 
band. However, if one of the parties leaves the other without just cause the 
marriage domicile remains with that other party, whether the husband or the 
wife. See 27 C.J.S. 634. 

*201 U. S. 562, 26 S. Ct. 525 (1906). 

*317 U. S. 287, 63 S. Ct. 207 (1942). 

*The courts have found domicile difficult to define. See Bouvier’s Law 
Dictionary (Rawle’s 3rd revision) for a long list of definitions. Also 28 


JS. 1. 

135 U. S. 226, 65 S. Ct. 1092 (1944). 

*In this connection see Baddia J. Rashid, The Full Faith and Credit Clause: 
Tt Attack of Furisdictional Issues, 36 Gzo. L. J. 154 (1947). 
5 U. S. 32, 59 S. Ct. 3 (1938). 
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In the Sherrer case Margaret E. Sherrer obtained a divorce in 
Florida. Her husband appeared and testified as to a stipulation 
relating to the custody of the children. In Coe v. Coe Katherine 
C. Coe filed an answer and cross-complaint in the divorce action 
instituted by her husband in Nevada. In her answer she admitted 
as true the allegations in her husband’s complaint relating to his 
residence in Nevada. 


Both the Florida and Nevada courts found that the plaintiffs 
were domiciled in Florida and Nevada respectively; Massachusetts 
found both the plaintiffs were domiciled in Masachusetts at that 
time. The United States Supreme Court in a seven to two decision 
held that, since the finding of domicile was made in proceedings in 
which both parties participated, full faith and credit protected it 
from collateral attack in the courts of a sister state. 


In the Sherrer case the majority of the Court, speaking through 
Chief Justice Vinson, said:™ 


The requirements of full faith and credit bar a defendant from 
collaterally attacking a divorce decree on jurisdictional grounds 
in the courts of a sister State where there has been participa- 
tion by the defendant in the divorce proceedings, where the 
defendant has been accorded full opportunity to contest the 
jurisdictional issue, and where the decree is not susceptible 
to such collateral attack in the Courts of the State which 
rendered the decree. 


There was evidently nothing new in this decision. The rule had 
been stated numerous times by the Court.!* Nor do the dissents 
of Justices Frankfurter and Murphy indicate that this was a devia- 
tion from previous rules of law.!* They disagree with the majority 
decision on grounds of policy. 


The principal objection of the dissent seems to lie in the fact 
that under the majority decision, even though the facts over- 
whelmingly indicated that the parties were not domiciled in the 
state granting the divorce, the state of domicile was still foreclosed 
from questioning the decree if both parties had appeared. This, 
they contend is in direct conflict with the concept that the mar- 
riage contract is one definitely tinged with the public interest. It 
disregards completely the social policy of Massachusetts in an 
area of law which is left by the Constitution to state control. Under 





™ Sherrer v. Sherrer, U. S. ——, 68 S. Ct. 1087, 1091 (1948). 





* Ibid. 68 S. Ct. at 1090, N. 14. 
* Dissenting opinion of Mr. Justice Frankfurter with whom Mr. Justice 
U. S. 


Murphy concurred, , 68 S. Ct. 1097 (1948). 
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it Massachusetts is required, by the action of two of its citizens, 
to enforce decrees entirely out of line with its public policies. 

A marriage contract, the minority point out, is far different from 
an ordinary contract under which parties both in or out of court 
can barter away their rights freely. Yet, they say, in effect, that 
is what the majority decision is allowing parties to a divorce suit 
to accomplish. If Massachusetts citizens like everything about 
Massachusetts except the rigidity of her divorce laws, Frankfurter 
and Murphy think that they should not be allowed—through “a 
lukewarm or feigned contest over jurisdiction’—to successfully 
evade those laws. 

The minority also attack the majority opinion as an attempt to 
make the divorce situation more certain at the expense of the 
states having more strict divorce laws. This is not, they charge, 
within the power of the Court since the regulation of divorce was 
reserved by the Constitution to the states. They submit that even 
if it were, the Court is not likely to succeed where so many others 
had failed.'* Furthermore, they point out, the situation is not so 
bad as to warrant the drastic steps taken by the majority’°—steps 
which the dissent claims deny a state having strict divorce laws 
the right to regulate the marital status of their domicilaries. 


Basic Conflict of Policy. The cases present several interesting prob- 
lems. The principal case cited by the majority in their opinion is 
Davis v. Davis.‘° There the defendant in a divorce action appeared, 
put in issue plaintiffs allegation as to domicile, and introduced 
evidence to show it false. The court found the plaintiff was domi- 
ciled in that state, Virginia, and granted the divorce. The United 
States Supreme Court held that the finding of the Virginia court 
on the issue of domicile was res adjudicata. In the second Williams 
case, which is distinguished from the present controversy because 
it was an ex parte proceeding, they pointed out:'* 


We have not here a situation where a state disregards the 
adjudication of another state on the issue of domicile squarely 
litigated in a truly adversary proceeding. 


* Ibid. 68 S. Ct. at 1101, N. 13. 
* The minority argue that there are only five states, Arkansas, Florida, Idaho, 
Nevada, and Wyoming, in which divorces can be obtained easily in less than 
a year’s residence. (North Carolina also allows divorce on less than a year’s 
residence but because of the Williams cases, their laws are evidently not re- 
garded lax.) These five states accounted for 9% of the national divorce total 
with only Florida and Nevada having sufficient to show that a good number 
of out-of-state divorces had been granted. However, those two states still 
contributed only 6% to the national total. See S 68 S. Ct. 1097, 
1103-1104 (1948). 
* 305 U. S. 32, 59 S. Ct. 3 (1938). 
* 325 U.S. 226, 65 S. Ct. 1092 (1944). 
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The question is: are the facts here similar to those before the 
Court in the previous cases or are they sufficiently different so 
that the cases could be distinguished? 


In neither the Sherrer or the Coe case was the issue of domicile 
squarely litigated in a truly adversary proceeding. In Sherrer v. 
Sherrer, although the defendant in his answer alleged that plaintiff 
was not a bona fide resident of Florida, he introduced no evidence 
to that effect and did not even cross-examine. The defendant in 
the Coe case admitted as true the allegations in her husband's 
complaint as to domicile in Nevada. It was on such a state of 
facts that the Nevada and Florida courts found the plaintiffs 
domiciled therein. 


These facts do not appear to coincide with what was said in 
Williams v. North Carolina and what happened in Davis v. Davis. 
Other than the fact that both parties appeared, were these pro- 
ceedings any more adversary than in an ex parte divorce—than in 
the Williams cases, for example? 


This is where the conflict of policies becomes evident. It is 
established that a court, with the parties before it by appearance, 
has jurisdiction to decide questions of fact material to its jurisdic- 
tion. Domicile of the plaintiff is a question of fact essential to 
jurisdiction. A determination by the court in such circumstances 
is res adjudicata between the parties and not subject to collateral 
attack.1® The position taken by the Supreme Court in the Sherrer 
the Coe cases is in accord with that principal. Behind res adjudi- 
cata, of course, is the policy that there should be some definite 
end to litigation. That same policy underlies the full faith and 
credit clause. 


In direct conflict with this is the view which the minority of the 
Court argued for. This is the well recognized policy against col- 
lusion in divorce actions. Clearly when the Court favors res ad- 
judicata, the door is opened to collusion. The problem with which 
the Supreme Court was faced in the two cases under discussion, 
and with which it undoubtedly will be confronted in the future, is 
the determination of which policy is the stronger. 


The Wisconsin Attitude. What is the effect of this decision on the 
policy of the state of Wisconsin? 





* RESTATEMENT, Jupcments §10 (1942). It is interesting to note that the 
Restatement gives as an example of res adjudicata a divorce case such as we 
are discussing here. See example 2 
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Wisconsin, like Massachusetts, has a statute refusing recogni- 
tion to divorces obtained by Wisconsin residents in other states 
on grounds not available in Wisconsin or for a cause occurring in 
this state. Section 247.21 of the Wisconsin Statutes reads in part: 


Foreign decrees; comity of states. Full faith and credit shall 
be given in all the courts of this state to a decree of... 
divorce by a court of competent jurisdiction in another state, 
.. . provided, that if any inhabitant of this state go into 
another state, . . . for the purpose of obtaining a decree of 
divorce for a cause which occurred while the parties resided 
in this state, or for a cause which is not ground for divorce 
under the laws of this state, a decree so obtained shall be of 
no force or effect in this state. 

The Supreme Court in effect has said that this statute was in 

conflict with the full faith and credit requirements of the Consti- 

tution where the divorce was obtained in a proceeding in which 


both parties participated. 


In the recent case of Ische v. Ische,?° decided in March, 1948, 
the Wisconsin court had occasion to pass on this statute. In this 
case a Nevada divorce had been obtained by the husband al- 
though previously a Wisconsin court had refused to grant him 
one. The wife started a divorce proceedings in Wisconsin on the 
claim that the Nevada divorce was invalid. Her reason was that 
the husband was never domiciled in Nevada and, therefore, under 
the above statute Wisconsin would not recognize the decree. 


The Court found that the husband was in fact domiciled in 
Nevada. However, in doing so, it clearly intimated that the 
Nevada decree would not be accorded recognition if no domicile 
of the husband had been found. The wife had only been served 
constructively. This puts the case under the rule of Williams v. 
North Carolina which would allow Wisconsin to look into the 
jurisdictional facts. It is significant, nevertheless, that the court 
did not seem to regard the wife’s non-appearance as essential to 
the operation of the statute. 


Other Possibilities. There remains the question of what could Wis- 
consin—or Massachusetts—do when two of its citizens go to another 
state and obtain a divorce. For example, Mr. A., a citizen of Wis- 
consin, moves to Nevada where he lives for the length of time 
necessary to obtain a divorce. He then sues Mrs. A for divorce on 





* Wis. Stats. §247.21 (1947). 
31 N. W., No. 2d, 607 (1948). 
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some grounds not available in Wisconsin. By pre-arrangement Mrs. 
A appears in the action. The Nevada court finds Mr. A domiciled 
there?’ and grants the divorce. Mr. A returns to Wisconsin. As 
the law stands today, Wisconsin could not re-examine the Nevada 
finding of domicile since both parties had appeared. 

Is the judgment susceptible to any other means of collateral 
attack??? 

There appear to be two possibilities. Wisconsin could refuse to 
give effect to the judgment of the sister state: (1) because the 
judgment was so opposed to its public morals that it need not 
enforce it or; (2) because there was fraud in the procedure in 
obtaining the divorce. 


(1) Morals. It is unlikely that this first possibility would meet the 
requirements of the full faith and credit clause. The Supreme 
Court has not looked with favor on attempts of state courts to 
refuse recognition on this ground. This has been true even in 
situations where the state which granted the judgment was trying 
to apply the law of the second state but was in error.” Among the 
notable examples of this is Fauntleroy v. Lum.” In the Fauntleroy 
case the parties in Mississippi made a gambling contract on cotton 
futures. This was prohibited by the law of Mississippi. Fauntleroy 
won and sued in Mississippi on the contract but was not allowed to 
recover. He then sued in Missouri, getting personal jurisdiction 
over the defendant who was in Missouri at the time. In that suit 
he recovered judgment—evidently because Missouri made a mistake 
as to the Mississippi law. Fauntleroy then tried to enforce the 
Missouri judgment in Mississippi. The Mississippi Court said he 
could not. The United States Supreme Court reversed Mississippi. 
It held that, under the full faith and credit clause, Mississippi must 
give effect to the judgment recovered in Missouri notwithstanding 
the fact that it was for a claim which under the laws of Mississippi 
could not have been enforced in any of its courts. 





* One thing to be kept in mind about this domicile problem is that the 
Nevada court (or any court in its position) is determining the domicile of 
the plaintiff on the basis of plaintiff’s acts up to the time of the divorce. Very 
frequently they have all the appearances of bona fide domicile. The court of 
the second state, when re-examining the facts, often is basing a good deal ot 
a determination of no domicile on the plaintiff’s acts after the divorce had 
been granted. The dissenting opinion in Sherrer v. Sherrer and Coe v. Coe, 

U. S. ——, 68 S. Ct. 1097 (1948) is example of this partial use of 
hindsight. 


_™See William H. Page, Full Faith and Credit: The Discarded Constitu- 

tional Provision, (1948) Wis L. Rev. 299, V; ResTATEMENT JUDGMENTS 

§§ 11 and 12 (1942); 50 C.J.S. 511. 

°S -1 amam v. Lum, 210 U. S. 230, 28 S. Ct. 641 (1907). 
id. 


“—_ 
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This appears to be the recognized rule.” There is good authority 
however for the view that the question is to some extent an open 
one.2@ In Williams v. North Carolina?’ the Court apparently left 
open one avenue when it said that it expressed no view on whether 
or not Congress had the power to create exceptions to the above 


rule.”8 


(2) Fraud. There seems to be greater possibility of successfully 
attacking the divorce decree of another state on the ground of 
fraud. Fraud in the procedure is a well recognized basis for the 
impeachment of a foreign judgment.”® If in our divorce case it 
can be proved that the parties perpetrated a fraud on the court 
by a collusive divorce suit the rule should be applicable. 


In Vetter’s Estate*® the wife was the beneficiary under a trust set 
up by her father. By the terms of the trust she received the trust 
income only; if she divorced her husband she could also obtain 
the principal. She and her husband obtained a collusive divorce 
in Nevada. The wife returned to Pennsylvania to draw the prin- 
cipal after which she and her husband planned to remarry. The 
trustees produced evidence to show these facts. The Pennsylvania 
court refused judgment of the principal on the ground that the 
divorce court was collusive and a fraud on the trustees. 


The stumbling block appears, here, in the fact that one who is 
party to a fraud is usually estopped from taking advantage of that 
fraud in another action.*! It is not clear, however, whether this 
rule is general with respect to divorce decrees.*? In a recent case*® 
the Tennessee court held that, although the husband had instigated 
a collusive divorce suit in the neighboring state of Arkansas, he 
could set up that fraud and start another suit in Tennessee to 
obtain a bona fide divorce. The court ruled that a valid divorce 
decree was more important than the fact that plaintiff was taking 
advantage of his fraud. Though the Arkansas divorce was an 
ex parte proceeding, that should not make any material difference 
as to the fraud. 





* 4 A.L.R. 968, 10 A.L.R. 719, 24 A.L.R. 1437. 

* William H. Page, Full Faith and Credit: The Discarded Constitutional 
Provision, (1948) Wis. L. Rev. 229 at 317-318 and note 225 

* 317 U .S. 287, 63 S. Ct. 207 (1942). 

* Ibid. at 303, 63 S. Ct. at 215. 

* 50 C.J.S. 511. 

* 308 Pa. 447, 162 Atl. 303 (1932). 

* RESTATEMENT, ConFiict or Laws, §112 (1934). 

* 109 A.L.R. 1018; 122 A.L.R. 1321; 140 A.L.R. 914; 153 A.L.R. 941. 

* Hamm v. Hamm, 204 S.W. 2d 113 (Tenn. App. May 1947). For a dis- 
cussion of the case see 20 Tenn. L. Rev. 211 (1948). 
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Certainly, collateral attack along these lines seems possible. The 
policy in favor of res adjudicata may be stronger than the policy 
against collusive divorce; but the court may determine that the 
policy against collusive divorce is weightier than a policy which 
favors estoppel by fraud. 

MARYGOLD SHIRE 





FISH AND GAME — POWER OF STATE TO REGULATE 
TAKING OF. In the two recent cases of Torao Takahashi v. Fish 
and Game Commission, and Toomer v. Witsell,1 the Supreme Court 
announced what appears to be new and unsettling doctrine in 
respect to the power of a state to discriminate against aliens or 
non-residents who seek to engage in the commercial taking of 
migratory fish and game. 


The Recognized Doctrine. For many years it was considered settled 
doctrine that title to all wild life within the boundaries of the 
several states was vested in the respective states, or, as sometimes 
expressed, the title to such wild life is vested in the people of 
the state in their soverign capacity.* The Wisconsin Statutes speci- 
fically provide that:* 

The legal title to, and the custody and protection of, all wild 

animals within this state is vested in the state for the purpose 

of regulating the enjoyment, use, disposition, and conservation 
thereof. 

Based upon such claim of title, many states have enacted fish 
and game laws which discriminate against non-residents and aliens 
with a view toward preserving the wild life for the citizens of that 
state. This discrimination usually takes the form of higher fees 
for licenses or prohibiting the issuance of licenses to some group. 
Such discrimination has been uniformly upheld as not conflicting 
with the “privileges and immunities” or the “equal protection” 
provisions of the Federal Constitution.* 





*Torao Takahashi v. Fish and Game Commission, 334 U. S. 410, 68 S. Ct. 
1138, 92 L. Ed. 1096 (1948) ; Toomer and Witsell, 334 U. S. 385; 68 S. Ct. 
1156; 92 L. Ed. 1131 (1948). 

*38 C.J.S. 2; 22 Am. Jur. 693; Geer v. Connecticut, 161 U.S. 519, 16 S. 
Ct. 600, 40 L. Ed. 793 (1895); State v. Lipinske, 212 Wis. 421, 424; 249 
N.W. 289, 291 (1933); Kenz v. Nichols, 197 Wis. 394, 400, 222 N.W. 300, 
303 (1928) ; Corfield v. Coryell, 6 Fed. Cas. 546 (1823); LaCoste v. Louisi- 
ana, 263 U.S. 545, 44 S. Ct. 186, 68 L. Ed. 437 (1923); 61 A.L.R. 338. 

* Wis. Stats. (1947) 29.02. 

*24 Am. Jur. 386; 38 C.J.S. 7; 22 Am. Jur. 693; 36 C.J.S. 863; 61 A.L.R. 
338; Re Eberle, 98 Fed. 295. (1899) ; State v. Gallop, 126 N.C. 979, 35 S.E. 
180, (1900) ; Cummings v. People, 211 Ill. 392, 71 N.E. 1031, (1904); Sil- 
ver v. State, 147 Ga. 162, 93 S.E. 145, (1917); Alsos v. Kendall, 111 Or 
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The Recent Decisions. The constitutionality of discriminatory pro- 
visions relating to commercial hunting and fishing has become un- 
certain. In the two principal cases, the Supreme Court has ignored 
this respectable body of precedent and has created new problems 
for the states to cope with concerning fish and game laws. The 
case of Torao Takahashi v. Fish and Game Commission,® involved 
a California statute which prohibited the issuance of a commercial 
fishing license to any person ineligible for United States citizen- 
ship. This legislation was aimed at barring the Japanese, who 
during the war had been evacuated out of the coastal area, from 
re-entering the commercial fishing business. Before the United 
States Supreme Court, California argued that citizens were the 
collective owners of the fish swimming within the three mile limit 
and that therefore the California statutes, controlling their capture, 
were not within the purview of the Fourteenth Amendment of the 
Federal Constitution. The Supreme Court, however, held that the 
California statute violated the equal protection clause of the 
Fourteenth Amendment. The Court reviewed former decisions 
on this question. It had previously ruled that “the citizens of a state 
collectively own the tidewaters. . . and the fish in them so far as 
they are capable of ownership while running” and it had also 
sustained against due process and equal protection challenges, a 
state law barring aliens from hunting wild game in the interest of 
conserving game for the citizens of the state. In the Takahashi case 
the court was of the opinion that the state’s claim to ownership 
would not justify the discrimination against this alien:7 
To whatever extent the fish in the three-mile belt off Cali- 
fornia may be capable of ownership by California, we think 
that ownership is inadequate to justify California in excluding 
any or all aliens who are lawful residents of the state, from 
making a living by fishing in the ocean off its shores while 
permitting all others to do so. (Italics supplied) 
In this way does the Supreme Court express its disapproval of the 
ownership doctrine and thus apparently overrule this doctrine of 
long standing. 
In the case of Toomer v. Whitsell® the constitutionality of a South 
Carolina statute was in issue. The Court held that the statute 





359, 227 Pac. 386, (1924) ; State v. Kofines, 33 R. I. 211, 80. Atl. 432, Ann. 
Cas. 1913 C. 1120 (1911) ; 39 A.L.R. 350. 
a U. S. 410, 68 S. Ct. 1138, 92 L. Ed. 1096 (1948). 

. No state shall make or enforce any law which shall abridge the priv- 
ileges « or immunities of citizens of the United States . . . nor deny to any per- 
son within its jurisdiction the equal protection of the law.” 

* Justice Reed dissented. 
* 334 U.S. 385; 68 S. Ct. 1156; 92 L. Ed. 1131 (1948). 
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violated the “Privileges and Immunities” clause of the Federal 
Constitution.? This statute required the payment of a license fee 
of $25 for each shrimp boat owned by a resident and a fee of 
$2500 for each shrimp boat owned by a non-resident. South Caro- 
lina argued that the state ownership doctrine placed control of 
wild life outside of Federal Constitutional limitations, that it was a 
special property interest vested in the states. The Court responded 
by stating that the state ownership theory was now generally 
regarded as a fiction which expressed the idea that citizens of a 
state, through the state government, have power to control the 
exploitation of an important resource. There was no conflict, the 
court continued, between such a policy and the constitutional re- 
quirements of the privileges and immunities clause. In other words, 
in order to regulate commercial shrimping, a state may pass laws 
which are intended to conserve the shrimp supply, but the mode 
of conservation can not be an unreasonable discrimination against 
non-residents. 


It seems significant that in both cases the Supreme Court re- 
pudiated the state ownership doctrine even though it might have 
decided the cases without so doing.’® 


Effect On Wisconsin Statutes. To what extent may these decisions 
affect Wisconsin hunting and fishing statutes? While the majority of 
the court has expressed a tendency to deprecate the validity of the 
state ownership doctrine as a basis for discriminating in favor of 
citizens and residents, it seems clear that thus far there has been 
no denial of a state’s right to so discriminate in regard to the taking 
of non-migratory wild life. Nor would the non-commercial pursuit 
of migratory fish and game seem to be removed from the area 
validity controlled by discriminatory state legislation. However, 
there are several Wisconsin statutes which appear to conflict with 
the doctrine of these decisions. 


(a) Section 29.09 (1) provides that no one may trap game unless 
a license therefore has been issued to him. It also provides that 





* Article IV, §2. “The Citizens of each State shall be entitled to all Privi- 
leges and Immunities of Citizens in the several States.” 

*In the Takahashi case the discrimination was against one class of aliens. 
Such discrimination had previously been held to be unconstitutional. Re Ah 
Chong, 6 Sawy. 451, 2 Fed. 733 (1880). 

In the Toomer case the majority opinion distinguished the case on its facts 
from the leading case of McCready v. Virginia, 94 U. S. 391, 24 L. Ed. 248 
(1876) which upheld state action discriminating against commercial fishing or 
hunting by citizens of other states on the basis of the state ownership doctrine. 
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such a license may not be issued to one not a citizen of the United 
States." 

(b) Section 29.134 (2) provides that no person shall engage 
in the business of buying, bartering, bargaining, trading or other- 
wise obtaining raw furs without a license. 29.134 (4) sets the 
fees which are discriminatory in that the maximum fee paid by a 
resident is $25 while an “itinerant fur buyer” must pay $200. 

(c) Section 29.33 applies to the commercial fishing which is 
done in Lake Michigan and Lake Superior. It provides for licensing 
fees based on the equipment used. The fees charged residents are 
generally one-third those charged non-residents, and in addition, 
non-residents must obtain a license for each boat propelled by sail, 
steam, gasoline, naphtha, electricity or other motive power. The 
fees for such licenses range from $100 to $400 for each boat per 
year. 

(d) Section 29.34 provides that licenses for the use of nets to 
take “rough fish” from the running waters of the Mississippi River 
south of La Crosse may be issued only to residents of this state. 
Conclusion. Although our discriminatory provisions may in fact 
so slightly affect commercial ventures of non-residents and aliens 
that the statutes may not be challenged, yet it would seem advisable 
for the Conservation Commission to develop a new rationale upon 
which to base restrictions in commercial trapping and fishing since 
the state ownership doctrine may no longer be made the basis for 


such restrictions. 
Irvin B. CHARNE 





LABOR LAW: SECTION 304 OF THE LABOR-MANAGEMENT 
RELATIONS ACT OF 1947 AFTER THE DECISION IN THE 
UNITED STATES VS. CONGRESS OF INDUSTRIAL ORGAN- 
IZATIONS. On June 21, 1948 the United States Supreme Court 
rendered its first decision in a case involving the highly contro- 
versial Section 304 of the Labor-Management Relations Act, 1947.1 
This section, commonly referred to as the ban on political con- 
tributions, amends Section 313 of the Corrupt Practices Act of 
1925,” which prior to the amendment only prohibited “a contribu- 





™ The Takahashi decision said California may not prevent alien residents of 
the state from making a living by fishing in the ocean off its shores. Why 
then, may Wisconsin prevent alien residents from making a living by trapping? 

*61 Stat. 159, 2 U.S.C.A. §251 (Supp. 1947). 

*§313 of the Federal Corrupt Practices Act, with the 1947 additions in 
italics, reads as follows: 

“Sec. 313. It is unlawful for any national bank, or any corporation or- 
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tion” by labor organizations in connection with certain federal 
elections. The amendment makes it unlawful for “any labor or- 
ganization to make a contribution or expenditure in connection 
with any election at which presidential and vice-presidential 
electors or a senator or representative in . . . Congress are to be 
voted for, or in connection with any primary election or political 
convention or caucus held to select candidates for any of the fore- 
going offices.” The addition of the word “expenditure” and the 
inclusion of primary elections, political conventions, and caucuses 
were the major changes incorporated into Section 304 of the 1947 
Act. 


In this case, U. S. vs. Congress of Industrial Organizations, et al, 
it appeared that Philip Murray, president of the CIO, to test the 
validity of Section 304, wrote and caused to be published in an 
issue of The CIO News, a statement supporting the election of a 
candidate for Congress at a special election in Maryland. The 
indictment* charging the CIO and Murray with violation of Sec- 





ganized by authority of any law of Congress, to make a contribution or expendi- 
ture in connection with any election to any political office, or in connection 
with any primary election or political convention or caucus held to select 
candidates for any political office, or for any corporation whatever, or any 
labor organization to make a contribution or expenditure in connection with 
any election at which Presidential and Vice Prestdential electors or a Senator 
or Representative in, or Delegate or Resident Commissioner to Congress are 
to be voted for, or in connection with any primary | election or political con- 
vention or caucus held to select candidates for any of the foregoing offices, 
or for any candidate, political committee, or other person to accept or receive 
any contribution prohibited by this section. Every corporation or labor organi- 
zation which makes any contribution or expenditure in violation of this section 
shall be fined not more than $5,000; and every officer or director of any cor- 
poration, or officer of any labor organization, who consents to any contribu- 
tion or expenditure by the corporation or labor organization, as the case may 
f be, in violation of this section shall be fined not more than $1,000 or impris- 
oned for not more than one year. 

“For the purposes of this section ‘labor organization’ means any or ganization 
of any kind, or any agency or employee representation committee ior plan, in 
which employees participate and which exists for the purpose, in whole or in 
part, of dealing with employers concerning grievances, labor a wages, 
rates of pay, hours of employment, or conditions of: work.” 

U. S. , 68 S. Ct. 1349, 22 L.R.R.M. 2194 (1948). / 








“The pertinent portions of the indictment are as follows: , 

“(3) That at all the times hereinafter mentioned, the said @efendant CIO 
owned, composed, edited, and published a weekly periodical _ own as ‘The 
CIO News,’ and the said defendant CIO paid all of the cost¢ and made all 
of the expenditures necessary and incidental to the publication and distribution 
of said periodical, ‘The CIO News,’ from the funds of the said defendant CIO, 
including the salaries of the editors and contributors and other writers of texts 
set forth in said periodical including also the cost of the printing of the said 
periodical and the cost of the distribution of the said periodical, and all such 
payments and expenditures, including those representing the cost and distribu- 
tion of the issue of said ‘The CIO News‘ under date of July 14, 1947, and 
designated as Volume 10, No. 28, were made by said defendant CIO at Wash- 
ington, in the District of Columbia, and within the jurisdiction of this Court.” 
“(6) (b) That the defendant CIO also caused one thousand copies of 
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tion 304 alleged The CIO News to be a regular weekly publication 
owned and published by the CIO at the expense and from the 
funds of the CIO. However, it did not allege the source of the 
funds—whether subscriptions, membership dues specifically desig- 
nated by the members to pay for the News, or other receipts. 
Nor did the indictment allege an expenditure by the CIO in cir- 
culating free copies to persons not regularly entitled to receive 
copies of this periodical as members of the union. 


The District Court of the United States for the District of Col- 
umbia sustained the defendant’s motion to dismiss the indictment 
on the ground that the section was “an unconstitutional abridg- 
ment of freedom of speech, freedom of the press, and freedom of 
assembly.” The district court stated’ that “no clear and present 
danger to the public interest can be found in the circumstances 
surrounding the enactment of this legislation” to justify the asserted 
abridgment of the guarantees of the First Amendment.® The 
United States Supreme Court obtained jurisdicition by the Gov- 
ernment’s appeal under the Criminal Appeals Act.’ 


The Opinion of the Court. The Supreme Court, in an opinion 
delivered by Justice Reed, held that the defendants had not 
violated the statute on the basis that Congress did not intend to 
prohibit as an “expenditure” the publication and other costs of the 
type of periodical described in the indictment. 


Before applying the familiar doctrine of statutory construction 
that when two interpretations are possible, one which raises the 
question of constitutionality and the other which does not, the 
court has a duty to adopt the latter,® Justice Reed attempted to 





the issue of the publication, ‘The CIO News,’ dated July 14, 1947, and desig- 
nated as the issue known as Volume 10, No. 28, to be specially moved and 
transported from Washington, District of Columbia, into the Third Congres- 
sional District of the State of Maryland, by mailing the said one thousand 
extra copies to the Region CIO Director at Baltimore, Maryland, and caused 
the funds of the said defendant CIO to be expended in printing, packaging 
and transportation of said extra copies of the periodical, ‘The CIO News,’ in 
connection with the aforesaid special election.” 

* United States v. Congress of Industrial Organizations, et al., 77 F. Supp. 
355, 358 (1947). 

* The District Court cited Thomas v. Collins, 323 U. S. 516, 65 S. Ct. 315, 
89 L. Ed. 430 (1945); West Virginia State Board of Education v. Barnette, 
319 U. S. 624, 63 S. Ct. 1178, 87 L. Ed. 1628, 147 A.L.R. 674 (1943) ; and 
Thornhill v. Alabama, 310 U. S. 88, 60 S. Ct. 738, 84 L. Ed. 1093 (1940). 

* 56 Stat. 271, 18 U.S.C. §682 (1942) ; 334 U. S. ——, 68 S. Ct. 746 (1948). 

* Missouri Pac. R. Co. v. Boone, 270 U. S. 466, 46 S. Ct. 341, 79 L. Ed. 688 
(1926) ; United States v. Delaware and Hudson Co., 213 U. S. 366, 29 S. Ct. 
527, 53 L. Ed. 836 (1909); Harriman v. Interstate Commerce Commission, 
211 U. S. 407, 29 S. Ct. 115, 53 L. Ed. 253 (1908); Knights Templars In- 
demnity Co. v. Jarman, 187 U. S. 197, 23 S. Ct. 108, 47 L. Ed. 139 (1902). 
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show by an examination of the legislative history and congressional 
debates® why the Court felt that the indictment did not indicate 
a violation.'"° In the course of his analysis, Reed acknowledged 
that Congress intended to and actually did broaden the coverage 
of Section 313 of the Corrupt Practices Act by the addition of the 
word “expenditure.” Previously special congressional committees 
investigating the 1944 and 1946 election campaigns construed “con- 
tributions” narrowly so as to cover only direct payments or direct 
gifts,1' thereby permitting the easy frustration of the section’s 
purpose by indirect contributions. 


Reed conceded, moreover, that the Congressional Record indi- 
cated that many Congressmen thought Section 304 forbade a labor 
periodical in the regular course of publication from taking part 
editorially in pending elections where there was not segregated 
subscription, advertising, or sales money adequate for its support.'? 
But Reed thought that periodicals financed by unions to support 
“candidates whose views are believed to coincide generally with 
those deemed advantageous to such organizations” were in a differ- 
ent class from newspapers devoted solely to the dissemination of 
news. He stressed the fact that union members know of the prac- 
tice of labor organizations in regularly publishing periodicals in 








*The Congressional debates on this provision were extended and involved, 
and a comprehensive analysis of them is beyond the scope of this article. 

* Citing United States v. L. Cohen Grocery Co., ‘255 U. S. 81, 88, 97, 41 S. 
Ct. 298, 299, 302, 65 L. Ed. 516, 74 A.L.R. 1045 (1921), Justice Reed re- 
marked, “Although the case turned below on the constitutionality of the pro- 
vision, the Criminal Appeals Act does not require us to pass upon the con 
stitutionality of a federal statute where the indictment does not state an offense 
under its terms.” U. S. ——, 68 S. Ct. 1349, 1351 (1948). 

™ See Sen. Rep. No. 1, Part 2, 80th Cong. Ist Sess. 37, 38-39 (1947); H. R. 
Rep. No. 2739, 79th Cong., 2nd Sess. 39-40 (1946) ; Sen. Rep. No. 101, 79th 
Cong. Ist Sess. 24 (1945); H. R. Rep. No. 2093, 78th Cong. 2nd Sess. 11 

1944). 

* This was evidently the idea of Senators Taft and Ellender. Taft expressly 
and repeatedly stressed the fact that he thought the dividing line between the 
permissible and the prohibited expenditures in this respect was whether or not 
the publication was supported by general union funds or by a segregated 
fund, which the union members had consented to. A self-supporting publica- 
tion, Taft stated, would also be a permissible expenditure. He remarked that 
support of a candidate for public office in a union periodical would not violate 
the section so long as “the dues which they (the union members) pay into the 
union treasury are not used for such purpose (publishing the periodical) .” 
93 Cone. Rec. 6440 (1947). 

Senator Ellender made the observation that unions could print anything they 
desire “so long as union funds are not used to pay for the ~ a of those 
newspapers for political purposes. ” 93 Cone. Rec. 6522 (1947). 

The intention of the act's sponsors and some of its other proponents obvi- 
ously was to prevent such “political expenditures” where the views expressed 
in the publication did not actually reflect those of the union members and 
—- this publication was published at the expense also of these non-assenting 
members. 
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which views on political candidates are expressed. Justice Reed 
also evinced a belief that union members are not unwilling partici- 
pants in such “normal organizational activities, including the . . . 
support thereby of candidates thought to be favorable to their 
interests.” He made these remarks after having recognized early 
in the opinion that Congress felt it was unfair to individual union 
members to have their leaders spend union funds to support candi- 
dates whom union members might individually oppose. This 
appears to be a rather flagrant example of the court’s substituting 
its own judgment and ideas of policy for those of the legislature. 


Reed interpreted both the language of the statute itself and the 
legislative record as indicating that Section 304 was not intended 
to “prohibit the publication, by unions . . . in the regular course of 
conducting their affairs, of periodicals advising their members . . . 
of danger or advantage to their interests from the adoption of 
measures or the election to office of men espousing such measures” 
(italics supplied). He observed:'* 


It is one thing to say that trade or labor union periodicals pub- 
lished regularly for members, stockholders or purchasers are 
allowable under Section 313 and quite another to say that in 
connection with an election occasional pamphlets or dodgers 
or free copies widely scattered are forbidden. 


Since the indictment charged only that the CIO and its president 
published the periodical with union funds and distributed the issue 
in regular course to those accustomed to receive copies, the court 
concluded there was no violation of the statute. Furthermore, 
Justice Reed went on to state that only specifiic words in the Act 
would convince the court that Congress intended to bar a trade 
journal from expressing union views on political candidates in the 
regular course of its publication. 


Concurring Opinion by Justice Rutledge. In a well reasoned con- 
curring opinion Justice Rutledge, joined by three other justices, 
reached the conclusion that Section 304 of the Act is unconstitu- 
tional as an abridgment of the freedoms guaranteed by the First 
Amendment. This result was obtained after Justice Rutledge con- 
cluded that the section of the Act involved was intended to prevent 
the type of activity charged by the indictment. 





wi U. S. , 68 S. Ct. 1349, 1357 (1948). 
* The language used by many of the Congressmen in the congressional de- 
bates indicated just such an intention. See 93 Conc. Rec. 6438 (1947). 
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Applying the presumption of unconstitutionality,’® a doctrine of 
statutory construction which was applicable but completely ignored 
in the majority opinion, Rutledge observed?® that: 


(Legislative ) judgment does not bear the same weight and is 
not entitled to the same presumption of validity, when the 
legislation on its face or in specific application restricts the 
rights of conscience, expression and assembly protected by the 
(First) Amendment, as are given to other regulations having 
no such tendency. The presumption rather is against the legis- 
lative intrusion into these domains. 


That the legislative intent as to which types of union political 
activity are unlawful is not at all clear was well indicated by 
Justice Rutledge when he stated:'" 


When one turns to that source (the legislative history of Sec- 
tion 304), he finds a veritable fog of contradictions relating to 
specific possible applications, contradictions necessarily bred 
among both the proponents and opponents of the amendments 
from the breadth and the indefiniteness of the language used. 


In discussing the exrteme uncertainty as to the extent of the pro- 
hibition intended, Rutledge questioned the meaning of the word 
“expenditure” and the phrase “in connection with.” He also ex- 
pressed doubt as to where the line should be drawn between a 
forbidden political comment and the factual reporting of political 
events. 


He did conclude, however, that the proponents of this section 
intended it to accomplish three major objectives:1® 


(1) to reduce what has come to be regarded in the light of 
recent experiences as the undue and disproportionate influence 
of labor unions upon federal elections; (2) to preserve the 
purity of such elections and of official conduct ensuing from 
the choices made in them against the use of segregated wealth 
by unions as well as by corporate entities; and (3) to protect 
union members having political views contrary to those sup- 
ported by the union from use of funds contributed by them to 
promote acceptance of those opposing views. Shortly these 
objectives may be designated as the ‘undue influence,’ ‘purity 
of elections,’ and ‘minority protection’ objectives. 





* Thomas v. Collins, 323 U. S. 516, 65 S. Ct. 315, 89 L. Ed. 430 (1945); 
Thornhill v. Alabama, 310 U. S. 88, 69 S. Ct. 736, 84 L. Ed. 1093 (1940); 
Schneider v. State, 308 U. S. 147, 161, 60 S. Ct. 146, 84 L. Ed. 1093 (1939). 
- U. S. , 68 S. Ct. 1349, 1366 (1948). 

"id. at 1363. Here Justice Rutledge refers to 93 Conc. Rec. 6436-6441 and 
6446-6448 (1947) to illustrate the contradictory and indecisive language 
—e most of the legislative debates. 

id. 
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Justice Rutledge expressed his personal view of the purpose of 
the amendment by citing Thomas vs. Collins,!° Board of Educa- 
tion vs. Barnette,”° and Bridges vs. California,?! and commenting:?? 


That object was rather to force unions as such entirely out of 
political life and activity, including for presently pertinent 
purposes the expression of organized viewpoint concerning 
matters affecting vital interests at the most crucial point where 
the expression would become effective. 


The opinion of the court, quite limited in its scope, held nothing 
more than that Section 304 of the Act does not make it unlawful 
for a union to publish with union funds a regular union periodical 
advocating the election of a candidate for Congress and to dis- 
tribute the periodical “in regular course to those accustomed to 
receive copies.”*8 


Justice Rutledge attacked the soundness of this conclusion by 
again turning to the Congressional debates involving this section. 
He observed, and evidently correctly so, that:*4 


Although there were many differences over whether specified 
types of activity would fall under the criterion’s ban . . . there 
was no divergence from the view that political comment by a 
union paper or other instrumentality using non-segregated 
funds was within the section’s coverage. When this was the 
source of the expenditure it violated the intended prohibition 
of the section whether or not it went to others than members 
and persons accusomed to receive it. 


Yet, Rutledge points out, the court did not base the legality of the 
“expenditure” in this case on the source of the funds used for the 
publication of the periodical but instead seems to draw the line of 
legality by the test of “whether the publication is ‘in regular course, 
or only in casual or occasional distribution,”*° thus completely mis- 
interpreting or ignoring legislative intent. 


Justice Rutledge terminates his opinion with the following 
statement:”¢ 


A statute which, in the claimed interest of free ond honest 
elections, curtails the very freedoms that make possible exer- 


* 323 U. S. 516, 536, 537, 65 S. Ct. 315, 325, 326, 89 L. Ed. 430 (1945). 
* 319 U. S. 624, 642, 63 S. Ct. 1178, 1187, 87 L. Ed. 1628 (1943). 
™ 314 U. S. 252, 269, 62 S. Ct. 190, 196, 86 L. Ed. 192, 159 A.L.R. 1346 


(1941). 
- U. S. ——, 68 S. Ct. 1349, 1371 (1948). 
* id. at 1358. 
* id. at 1365. 
* id. at 1361. 
* id. at 1374. 
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cise of the franchise by an informed and thinking electorate, 
and does this by indiscriminate blanketing of every expendi- 
ture in connection with an election, serving as a prior restraint 
upon expression not in fact forbidden as well as upon what is, 
cannot be squared with the First Amendment.?* 


Effect of Case and Conclusions. Seemingly very little has been 
decided by this decision of the Supreme Court. The holding mere- 
ly indicates that one particular type of union political activity or 
expenditure does not fall within the prohibition of Section 304 of 
the Taft-Hartley Act. Many pertinent and thorny questions must 
remain unanswered. Among these are such problems as whether 
or not it would be unlawful for a union to permit a candidate for 
federal office the use of its meeting hall for the purpose of address- 
ing union members, or a union-owned radio station to donate time 
for a political speech.** Senate debate definitely indicates that 
Congress intended the new Act to forbid such practices as (1) 
radio speeches for or against a national political candidate if the 
radio time is paid for by a labor organization or corporation;”® 
(2) publication by unions of pamphlets advising their members 
that a candidate has an anti-labor record if the pamphlet is paid 
for by union funds;*° and (3) free distribution by newspapers or 
special editions designed to influence elections.*! The senate 
sponsor stated, however, that the section does permit the use of 
funds for political activity by an organization such as the Political 
Action Committee or an association of manufacturers (not a corpo- 
ration ) where such funds were not contributed by a labor organiza- 
tion or a corporation but were contributed directly by individuals.** 


Considering even more extreme situations, there still remain 
questions as to the legality of the action of a union in calling a 
meeting of its members for the purpose of discussing and deciding 





* Neither the opinion of the court nor the concurring opinion of Justice 
Rutledge considered the other possible grounds urged by the defendants for 
invalidating the statute. These were: (1) Section 304 abridged the right 
to petition the Government for a redress of grievance in violation of the Con- 
stitution; (2) the classification of labor organizations was arbitrary and the 
provision vague in contravention of the Bill of Rights; and (3) the terms of 
the section were an invasion of the rights of the defendants protected by the 
Ninth and Tenth Amendments. 

* The Senate sponsor indicated that he felt the latter activity to be per- 
missible under Section 304. “If they (presumably a union-owned radio sta- 
tion) are simply giving the time, I would say not (not a violation of the Act) ; 
I would say that is in the course of their regular business.” 93 Conc. Rec. 
6439 (1947). 

* 93 Conca. Rec. 6439 (1947). 

* id. at 6438. 

™ id. at 6437. 

* ibid. 
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upon official union political policies. Similar problems arise where 
a labor union, prior to a federal election, through the use of post 
cards or other media, urges its members to vote, even though no 
particular candidates were recommended by union officials. 


Each of the above union activities involves certain minor expendi- 
tures at least, and on the surface each would appear to be an 
“expenditure in connection with any election.” However it is ex- 
tremely unlikely that the courts, in the light of the decision in the 
CIO case, will construe these latter union activities as being the 
type of expenditure prohibited by Section 304.%* It is even highly 
doubtful whether the bill’s sponsors ever intended the broad 
language of the section to prohibit such expenditures.™ 


Therefore, three possible alternatives appear to be left to the 
courts in attempting to solve the problems created by this section. 
First, they can expressly declare the section to be constitutional 
and attempt to draw a line of demarkation between those political 
expenditures which are permissible and those which are prohibited. 
This dividing line would necessarily have to be ascertained by the 
tedious process of inclusion and exclusion as the cases arise. That 
this line of demarkation as to the specific problem of political 
candidate support via union periodicals will not be based on the 
source of the funds involved seems certain as a result of the deci- 
sion in the CIO case. It is also doubtful whether the courts will 
adhere to the position, seemingly taken by Reed, that legality is 
determined by whether the publication is distributed “in regular 
course.” Moreover, it is difficult to ascertain whether the court 
actually intended that both “regular course of publication” and 
“regular course of distribution” are prerequisites to legality or 
whether only one of these is the criterion. Quite possibly, the court 
used the two phrases loosely and interchangeably. Under either 
interpretation, the suggested test appears to be an unrealistic and 





* This view appears to be widespread. For example, during the fall politi- 
cal campaign, the CIO reportedly expended considerable sums in the printing 
and distribution of leaflets and the hiring of banner-towing airplanes, urging 
the general public, as well as union members, to vote. 

“«<Mr. Pepper. Of course, the language is ‘in connection with.’ The 
provision does not contain any statement as to whether the statement is colored 
or not. The words simply are ‘any expenditure in connection with an election.’ 
I do not see how the Senator could say that the publication of a voting record, 
in the midst of a campaign, was not an expenditure in the midst of an election. 

“Mr. Taft. That is not a very practical question, because no one would 
do just that. Either it is an argument for him or against him, or it is not.” 93 
Cone. Rec. 6447 (1947). : 

Mr. Taft had previously definitely indicated that unions were prohibited 
from even making an expenditure to advise members of the anti-labor record 
of any candidate for office. id. at 6437. 
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illogical one, a standard based neither on the intention of the 
legislature nor on the words of the statute itself. 

The second and as likely a possibility is for the courts to strip 
the section of all practical effect and force without expressly declar- 
ing it unconstitutional. This will occur if the courts’ decide that 
various fact situations involving indirect contributions as they con- 
front the courts are not within the purview of Section 304. Thus, 
eventually only the more direct contributions would remain in the 
prohibited category. Since it has proved absurdly easy to circum- 
vent such prohibitions by indirect contributions, the section would 
then be completely devoid of its intended restrictive effects on 
union political activity. And this would be true even if the court 
at this stage of emasculation of the section specifically declared it 
constitutional. 

An express declaration of the unconstitutionality of this section 
of the Act is the third alternative. This is a very real possibility, 
and appears most likely to be followed when one considers that 
Justice Rutledge’s concurring opinion reaching this conclusion was 
supported by three other members of the court while the majority 
opinion did not even consider the constitutionality question. There- 
fore, if there arises a case involving an expenditure which the 
court deems to directly and unavoidably conflict with the wording 
of Section 304, so that the majority of the court would necessarily 
be confronted with the constitutionality issue, there is a strong pos- 
sibility that the section will be held in violation of the First Amend- 
ment as an abridgment of one or more of the freedoms of speech, 
the press, and assembly. Such a holding would be in accord with 
predictions expressed by several eminent labor law authorities.*® 

Since it is evident that labor organizations will strive to place 
just such a fact situation before the Supreme Court during the 
coming months, the selection of this third alternative seems even 
more likely than the second. In either event the practical effect 
upon the union activities in question would be substantially the 
same, despite the great divergence in legal theory underlying the 
two results. 

GrorcE N. SHAMPO 





‘ *“Tt seems probable that this section will be held unconstitutional as an 
interference with the right to freedom of speech if interpreted to cover the 
stating of political views by a labor organization or corporation regularly en- 
gaged in the business of disseminating views. It should be noted, however, 
that constitutional protections may surround a labor organization, as a ‘citizen’ 
which are not available to a corporation as a ‘person’ within the meaning of 
the Constitution.” Van ArKLE, AN ANALYSIS OF THE LABOR MANAGEMENT 
Retations Act, 1947, Practising Law Institute (1947). 
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TRENDS IN TAX LITIGATION BEFORE THE WISCONSIN 
SUPREME COURT: 1839-1944 — A survey of tax cases in the 
Supreme Court of Wisconsin over the years 1839-1944 reflects the 
changing role of taxation in the law and in the economy. This 
sampling, covering 105 years in the life of Wisconsin, includes all 
tax cases before the court in each fifth year of its history. The 
survey notes the number of tax cases tried, their chronological 
grouping, the type of taxes, taxpayers and taxing agencies which 
were involved in suit, and the general nature of the questions 
which were litigated. 


The sampling of every fifth year yielded 114 tax cases: 


1839 0 cases 1894 2 cases 
1844 0 cases 1899 5 cases 
1849 0 cases 1904 8 cases 
1854 1 case 1909 7 cases 
1859 2 cases 1914 12 cases 
1864 2 cases 1919 5 cases 
1869 4 cases 1924 11 cases 
1874 2 cases 1929 10 cases 
1879 6 cases 1984 8 cases 
1884 7 cases 1989 9 cases 
1889 5 cases 1944 8 cases 


The distribution reflects the growing importance of tax law in Wis- 
consin. The first 25 years brought up only nine cases.! But there 
were 22 in the second quarter, 37 in the third, and 46 in the fourth. 
It should be noted that the point at which the number of Wisconsin 
tax cases begin an almost steady climb is 1879. 


Back of this increase in tax litigation before the supreme court 
were not only the larger number of persons affected by taxation 
and the greater economic needs of the taxing authorities, but also 
the introduction of new types of taxes. During the Nineteenth 
Century the principal revenue producing taxes were those on prop- 
erty, both real and personal, and the various license fees such as 
those imposed by the state upon the rail roads. After the turn of 
the century, however, many new taxes appeared, notably the in- 
come,” inheritance,’ gift* and privilege dividend® taxes. The fact 





*No tax cases were found for the year 1839 so that, the first year studied was 
dropped out for the purposes of this 25 year comparison. 
* Wis. Laws 1911, c. 658. 
* Wis. Laws 1903, c. 44. 
“Wis. Laws 1933, c. 363. 
* Wis. Laws 1935, as amended, Wis. Laws 1935, c. 552. 
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that the various government units in the state were receiving 
their revenues from these varying sources tended to increase the 
number of tax cases which faced the supreme court, for the con- 
stitutionality of each new tax act had to be tested and complex 
provisions had to,be interpreted. 


The fifth-year sampling showed cases involving taxes on property, 
both real and personal, on incomes, and on inheritances, and also 
a few scattered, unimportant taxes best classified as “miscellaneous.” 
The one-year-in-five sampling missed cases regarding some taxes, 
concerning which litigation has not been extensive or continuing. 


The predominant tax before the turn of the century was the 
property tax. Before 1900 85.5% of the tax cases in the sample 
involved such taxation. The importance of property taxation, 
however, has been continuing, and property tax problems were 
litigated in 50% of the sampled tax cases after 1900. Following the 
property tax cases according to number of cases in the survey are 
the income and inheritance tax suits, respectively. The 114 cases 
in the sample break down as follows: 


Property taxes 71 
Real 32 
Personal 26 
Both 13 

Income taxes 21 

Inheritance taxes 16 

Miscellaneous 5% 


The rise in the importance of the income tax is witnessed by 
this sample; during the last 25 years such cases represent one-third 
of the surveyed decisions. This percentage, although high, cer- 
tainly does not, however, reveal a dominace, at least numerically, 
of the tax field by income taxation. 


Before 1900, 75% of the taxpayers were “individuals.” This in- 
cludes not only private and business persons (other than corpora- 
tions), but also persons acting for others, such as estate rep- 
resentatives. After 1900 less than one-half, 47.5%, of the taxpayer- 
parties to the sampled litigation were “individuals.” This trend, 
of course, evidences the increasing importance of the corporate 
device. 





*One case was not classified as to the type of tax involved since it dealt with no 
particular type of tax. 
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The corporation was principally used for business purposes, but 
other types of corporations also showed up in this survey. Of the 
51 cases in which corporations were the taxpayer suing or being 
sued, 43 were business corporations, one educational, one agricul- 
tural, one charitable, and five municipal. Before 1900 corporations 
were the taxpayers in 9 cases. Of these: 


Business corporations were involved in 7 cases. 
Municipal corporations were involved in 1 case. 
Agricultural corporations were involved in 1 case. 


After 1900, 42 of the taxpayers found in this sampling were corp- 
orations. Of this number: 


Business corporations constituted 36 
Municipal corporations constituted 4 
Charitable corporations constituted 1 
Educational corporations constituted 1 


With the passage of the Inheritance Tax Act a great many of 
the “indiivdiual” taxpayers who brought suit against—or were sued 
by—the taxing authorities were estate representatives. Before 1900, 
which was also before the passage of a constitutional inheritance 
tax act, estate representatives constituted only 3% of the “individu- 
als.” After 1900, however, and after the 1903 passage of the in- 
heritance tax act,’ estate representatives were involved in 52% of 
the suits in which “individuals” were parties. Considering the 
whole span of the 105 years under survey, it is discovered that 
70% of the “individuals” were private individuals while 30% were 
estate representatives. 


The type of taxing authority suing or sued depends very much 
on the type of tax which is imposed. It is natural therefore to find 
that before 1900, when property tax problems constituted over 
85% of the cases, the tax authorities involved were primarily local 
in character; before 1900 95% of the taxing authorities involved 
in the cases surveyed were local. 


County authorities were parties in 42% of the cases involving 
local taxing agencies: City agencies 32.5%; Town agencies 18%; 
Village agencies 7.5%. With the appearance of the state tax com- 
mission and with the imposition of many new taxes the percentage 
of controversies in which the taxing authorities were local in nature 





"Wis. Laws 1903, c. 44. 
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fell sharply. After 1900, however, such local agencies continued 
to be parties in 55% of the tax suits. 


In the 20th Century there was a shift in the nature of the local 
taxing authorities which were parties to suits. This shift was pri- 
marily away froin the county and to the city. After 1900 the per- 
centage of the sampled suits in which the various local authorities 
were parties was as follows: 


County - - - 205% 
City - - + 565% 
Town - - - 125% 
Village - - - 105% 


The shift reflects the urban growth of the state. 


Of the 114 cases the taxing authorities won 63 or approximately 
55% of the time. Before 1900 the taxing authorities won in 58% 
of the cases; after 1900 their percentage of victories fell slightly to 
54. Before 1900 92.5% of the victories of taxing agencies were by 
the local agencies; after 1900 less than one-half, 47.5%, of the 
victories were by local offices. 


It is very difficult to attempt with any exactness to classify the 
types of issues in controversy in the various tax cases. About all 
that can be done is to point out the most frequent types of ques- 
tions encountered. Before 1900 one of the most frequent questions 
involved concerned the procedural validity of the actions of the 
various taxing authorities. Such controversies were over questions 
of proper notice and hearing, and the actions of the assessors, 
boards of review and clerks, who were charged with the duties of 
assessing and collecting taxes. Since taxation before 1900 consisted 
primarily of property taxation the question of the correctness of 
valuations appeared with great frequency as did challenges to the 
power of the particular taxing authorities. Such challenges to 
power consisted chiefly of claims of exemption from local taxation 
under state laws, and claims of lack of jurisdiction to tax. 


After 1900 the same problems continued along with a further 
diversification and increase of other problems. Administrative and 
procedural problems now included not only the powers and actions 
of local boards of review and taxing officials, but also of the state 
tax commission. Challenges to valuations continued as did claims 
of exemption and of lack of power to tax. With the increase in 
statutory provisions concerning taxation there naturally arose many 
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questions of statutory interpretation. These questions concerned 
among others problems of tax deductions, persons held liable for 
the tax, priority in distribution of tax receipts, etc. Also, with the 
passage of new types of taxes came many constitutional challenges. 


In summary this sampling reveals: the increasing importance of 
tax law in Wisconsin; the continuing, although somewhat reduced, 
importance of property taxation; the growth of income and inheri- 
tance taxation; the rise of state taxing agencies; the decline of the 
county as the chief litigant of local taxation matters and its replace- 
ment as leader by the city; the near equality in success of actions 
accomplished by the local and the state taxing agencies; the slightly 
greater degree of success in maintaining actions by the taxing 
authorities than by taxpayers, and the growth of the use of the 
corporate device.® 


Betty R. Brown 





8 This essay is a product of a long-range project for study of the history of the 
Wisconsin Supreme Court, made with the aid of the Wisconsin Legal History Fund, 
of which the University of Wisconsin Foundation is trustee. 






















